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Van Dorn Plastic Machinery Co., Division of Van
Dorn Company and District Lodge 54 of the In-
ternational Association of Machinists and Aero-
space Workers, AFL-CIO and Thomas W.
Vale. Cases 8-CA-11669, 8-CA-11842, 8-CA-
12243, and 8-CA-12205

December 14, 1982
DECISION AND ORDER

By MEMBERS FANNING, JENKINS, AND
ZIMMERMAN

On November 12, 1980, the National Labor Re-
lations Board issued its Order Remanding Proceed-
ing to the Administrative Law Judge.®! Thereafter,
on May 18, 1981, Administrative Law Judge
Robert G. Romano issued the attached Supplemen-
tal Decision in this proceeding. Subsequently, Re-
spondent filed exceptions and a supporting brief,
and the Charging Party Union filed an answering
brief.

Pursuant to the provisions of Section 3(b) of the
National Labor Relations Act, as amended, the Na-
tional Labor Relations Board has delegated its au-
thority in this proceeding to a three-member panel.

The Board has considered the record and the at-
tached Decision and Supplemental Decision in
light of the exceptions and briefs filed after the Ad-
ministrative Law Judge’s initial Decision? and after
his Supplemental Decision and has decided to
affirm his rulings, findings, and conclusions,? as
modified herein, and to adopt his recommended
Order, as modified below.

The Administrative Law Judge originally decid-
ed, inter alia, that the Union had made a material
misrepresentation which affected the outcome of
the election. Although Shopping Kart Food Market,
Inc., 228 NLRB 1311 (1977), was prevailing law at
the time the Regional Director considered Re-
spondent’s objections to the election, the Adminis-
trative Law Judge applied the test set forth in Gen-
eral Knit of California, Inc., 239 NLRB 619 (1978),
which issued while the unfair labor practice case
was pending before the Administrative Law Judge.
On review, the Board agreed that retroactive appli-
cation of the General Knit standard was proper, but
remanded the case for further hearing, on the al-
leged misrepresentation. Subsequent to such hear-
ing, the Administrative Law Judge issued his Sup-

1 253 NLRB 268.

* In its Order remanding this proceeding, the Board stated that it
would consider the exceptions raised to the Administrative Law Judge's
initial Decision after he had issued his Supplemental Decision. See 253
NLRB at 269, fn. 9.

8 We adopt, pro forma, in the absence of exceptions, the Administrative
Law Judge's finding that Respondent did not violate an employee’s right
under N.L.R.B. v. J. Weingarten, Inc., 420 U.S. 251 (1975).
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plemental Decision, which is now before us for
consideration.

On August 4, 1982, a Board majority overruled
General Knit and returned to the rule of Shopping
Kart. Midland National Life Insurance Co., 263
NLRB 127. The Board also stated that, in accord
with its usual practice, the new policy would be
applied retroactively to all pending cases, no
matter what stage they were in. (/d. at 133, fn. 24.)
Thus, since the Board will no longer analyze the
truth or falsity of campaign statements, and will
not set aside elections on the basis of misleading
statements, we conclude that the Union’s campaign
material involved here was not objectionable, and
that, therefore, the Union was properly certified as
the collective-bargaining representative of Re-
spondent’s production and maintenance employ-
ees.* Accordingly, we agree with the Administra-
tive Law Judge’s conclusion that Respondent’s
general refusal to bargain with the duly certified
representative of its employees is in violation of
Section 8(a)(5) of the Act.

We now turn to a consideration of the remaining
8(a)(5) allegations and the various 8(a)(1) allega-
tions at issue in this proceeding.

In his initial Decision, the Administrative Law
Judge found that Respondent had violated Section
8(a)}(1) by interrogating employees and by urging
them not to support a strike, and by telling em-
ployees that it would never recognize the Union
and that it would be useless for employees to go
out on strike. We agree with these unfair labor
practice findings.

In his original Decision, the Administrative Law
Judge also made alternative findings, in the event
that the Board found that the Union was, in fact,
the proper bargaining representative in this pro-
ceeding. As the Administrative Law Judge in his
Supplemental Decision has now found the Union
is, in fact, the duly certified bargaining representa-
tive, he has entered the following findings with
which we agree: (a) Respondent violated Section
8(a)(1) by telling employees that it would not bar-
gain with the Union until the Federal courts deter-
mined if the election was a fair one; and (b) Re-
spondent violated Section 8(a)(5) by failing to bar-
gain with the Union concerning the effects of Re-
spondent’s unilateral change in its paid lunch

¢ As noted above, Skopping Kart principles have previously been ap-
plied to the facts of this case.

Members Fanning and Jenkins adhere to their dissenting opinion in
Midland National, supra, but consider themselves institutionally bound to
apply the majority standard of that case until such time as it is reversed.
Additionally, they would find, in agreement with the Administrative Law
Judge's opinion in his Supplemental Decision, that the Union’s campaign
material was not objectionable under the General Knit standard.
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policy, and by failing to supply certain information
requested by the Union on March 7, 1978.

However, for the reasons that follow, we do not
agree with the Administrative Law Judge’s conclu-
sion that Respondent did not violate its duty to
bargain in two other respects.

1. The unilateral change in the lunch policy

The election in this case was conducted on April
22, 1977.5 The Union received a majority of the
ballots cast, and Respondent filed objections to the
election on April 28. On May 27, the Regional Di-
rector recommended that the objections be over-
ruled, and, on June 8§, Respondent filed exceptions
to that recommendation. On January 17, 1978, the
Board adopted the Regional Director’s findings
and recommendations and issued its Certification of
Representative.

On October 7, during the pendency of its excep-
tions concerning the objections to the election, Re-
spondent unilaterally changed its policy with re-
spect to paid lunch periods. Respondent neither no-
tified nor consulted with the Union about the
change. Moreover, the Union never waived its
right to bargain about the new policy. Approxi-
mately 35 employees were affected by the change
in policy. It was stipulated at the hearing that Re-
spondent instituted the change due to “business ne-
cessity.”

In determining whether this unilateral change
violated the Act, the Administrative Law Judge
recognized the prevailing Board rule which holds
that an employer acts at its peril when it unilateral-
ly changes terms and conditions of employment
while objections to an election are pending. Such
changes ordinarily violate the Act if the union is
ultimately certified.® However, the Administrative
Law Judge focused on the Board’s further state-
ment in Mike O’Connor Chevrolet that “compelling
economic considerations” could justify a unilateral
change which might otherwise be prohibited. (/d.
at 703.) He then concluded that the “business ne-
cessity” stipulated as the reason for the change
here encompassed the “compelling economic con-
siderations” envisioned by the Board in Mike
O’Connor Chevrolet, and that therefore Respondent
did not violate Section 8(a)(5) and (1) of the Act.
We do not agree.

The Board has repeatedly held that economic ex-
pediency or sound business considerations are in-
sufficient defenses to justify unilateral changes in
terms and conditions of employment.? Once the

5 All dates in this section are in 1977 unless otherwise indicated.

8 Mike O'Connor Chevrolet-Buick-GMC Ca., Inc., et al., 209 NLRB 701,
703-704 (1974), reversed on other grounds 512 F.2d 684 (8th Cir. 1975).

7 Han-Dee Pak, Inc., 249 NLRB 725 (1980); Master Slack and/or
Master Trousers Corp., 230 NLRB 1054 (1977). Indeed, in the context of

General Counsel has made a prima facie showing of
an 8(a)}(5) violation—as has been done here—a re-
spondent must demonstrate why the refusal to bar-
gain was privileged. In the instant case, Respond-
ent was responsible for showing that “compelling
economic considerations” warranted its acting uni-
laterally. This, it has not done here.

Contrary to the Administrative Law Judge, we
do not believe that the term ‘“business necessity,”
without more, encompasses the concept of *com-
pelling economic considerations.” Indeed, the fair
import of the Board’s statements in Mike O’Connor
Chevrolet is that the circumstances amounting to
“compelling economic considerations” would be
rare. Thus, “business necessity” may well encom-
pass considerations beyond the realm of “compel-
ling economic considerations.” Indeed that which
makes good *‘business” sense is not at all the equiv-
alent of a “compelling economic consideration.”
The stipulation entered into by Respondent is
simply insufficient to allow us to evaluate in light
of our prevailing standard Respondent’s reasons for
the change. Therefore, we find Respondent’s as-
serted defense, without more, falls short and we
conclude it violated Section 8(a)}(5) and (1) of the
Act by changing its paid lunch policy.®

2. The change in the absentee control system

The Administrative Law Judge also determined
that Respondent did not unilaterally institute a new
absentee control system in June 1978.% He conclud-
ed, inter alia, that the the system antedated the an-
nouncement of the plan to employees, and that the
mere publication of the plan by Respondent did not
violate the Act. We do not agree.

The General Counsel presented evidence that
Respondent, in June, sent a letter to employees out-
lining how its “absence control” program was ad-
ministered because, as the letter explained, of
“some confusion as to how the attendance program
works.” The letter stated the “program has been in
use at several Van Dorn plants for a number of
years,” and explained the weighting factors for cat-
egories of absences.!® The letter also prescribed

unilateral modifications of existing contract terms, the Board has held
that an “economic crisis” was an irrelevant defense to an alleged 8(a)5)
violation. Oak Cliff-Gol Baking Company, 207 NLRB 1063 (1973).

8 Member Zimmerman would adopt the Administrative Law Judge's
recommendation to dismiss the alleged 8(a)(5) violation concerning Re-
spondent’s change of its paid lunch policy. In his view, the distinction
drawn by the Board between “business necessity” and “compelling eco-
nomic consideration” is unsupportable. The stipulation that Respondent’s
action in this regard was motivated by “‘business necessity” plainly en-
compasses more than the *‘good ‘business’ sense™ the majority passes it
off as. Had the stipulation meant what his colleagues say it means,
Member Zimmerman would not hesitate to join them. The plain language
of the stipulation, however, prohibits such a finding.

9 All dates in this section are in 1978 unless otherwise indicated.

10 For example, an employee would receive no points for an excused
absence, and two points for an unexcused absence.
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the disciplinary procedure to be followed when an
employee reached a weighted total of seven points
under the absence categories.

Although Respondent presented contradictory
evidence about when the seven-point disciplinary
program became effective at the plant involved
here, the Administrative Law Judge credited the
testimony of Employee Relations Manager Kupec
that the system had been in effect since “at least”
January. In July, however, in response to an em-
ployee complaint that the new attendance policy
had been made retroactive to January without noti-
fication to employees, Kupec signed a document on
behalf of Respondent stating that the effective date
of the program explained in the letter mentioned
above was July 1.

We agree with the General Counsel that a prima
facie violation of the Act has been made out here.
As the Administrative Law Judge found, employ-
ees generally, and even some supervisors, were not
aware of Respondent’s use of the strict point at-
tendance system. Thus, the publication of the pro-
gram to employees presented, to them, a new at-
tendance policy. Since Respondent neither notified
nor bargained with the Union concerning the
policy, which clearly affected terms and conditions
of employment, the change of the policy as an-
nounced to employees presented a prima facie vio-
lation of Section 8(a)(5). Contrary to the Adminis-
trative Law Judge, we do not believe that Re-
spondent has sufficiently rebutted this prima facie
case.

The Administrative Law Judge found the point
system had been in effect since January. This fact
itself reflects that Respondent changed its system
during the pendency of objections. That employees
did not complain about the system until June
merely indicates that Respondent never notified
employees, or the Union, of the new system until it
sent the letter to employees in June. While it may
be arguable that the mere publication of a previ-
ously unadvertised but existing discipline policy is
not in and of itself a violation of the Act,!! the no-
tification and enforcement of a new system is unde-
niably still a unilateral change in terms and condi-
tions of employment. Moreover, irrespective of Re-
spondent’s prior use of the seven-point attendance
policy, Respondent informed at least one employee
that the system was not effective until July 1. The
Administrative Law Judge recognized this fact, but
found that Respondent was starting fresh records
for all employees “inasmuch as [Respondent was]
publishing the program for the first time to all em-

11 But see Hedstrom Company, a subsidiary of Brown Group, Inc., 235
NLRB 1198, 1208 (1978); Southland Paint C 1y, Inc., 157 NLRB 795,
796 (1966).

/g

ployees . . . .” Although this “forgiveness,” as the
Administrative Law Judge characterized it, was
not alleged as a violation of the Act, it illustrates
the change in the system Respondent was install-
ing. In sum, Respondent has all but conceded there
was some change in the attendance system. It nei-
ther notified nor bargained with the Union about
the change, and thereby violated Section 8(a)(5)
and (1) of the Act.

AMENDED SUPPLEMENTAL CONCLUSIONS OF
Law

Delete paragraphs 3(5)b) and 3(6) of the Admin-
istrative Law Judge’s Supplemental Conclusions of
Law and add the following to paragraph 3:

“(b) By refusing, on and after February 22, 1978,
to recognize, meet, and bargain with the Union as
the certified exclusive bargaining representative of
the above unit of employees, including refusing to
meet and bargain with the Union over the decision
to change its paid lunch policy and the effects of
Respondent Employer’s unilateral change in its
paid lunch policy for certain employees; and by re-
fusing, commencing on or about March 7, 1978, to
furnish the Union with certain requested data relat-
ing to wages, fringe benefits, job classifications,
hiring dates, and home addresses of all employees
of the Respondent in the above appropriate unit,
Respondent has violated Section 8(a)(5) and (1) of
the Act.”

“(d) By unilaterally changing its absentee/-
tardiness policy, Respondent has violated Section
8(a)(5) and (1) of the Act.”

AMENDED REMEDY

Having found that Respondent unlawfully unilat-
erally changed its paid lunch policy, we shall order
Respondent to make employees whole for any loss
of benefits from Respondent’s unlawful conduct.
Interest on the amount lost shall be computed in
the manner prescribed in Florida Steel Corporation,
231 NLRB 651 (1977). (See, generally, Isis Plumb-
ing & Heating Co., 138 NLRB 716 (1962).) We shall
also order Respondent to restore the status quo by
rescinding its unilateral change. Having also found
that Respondent unlawfully unilaterally instituted a
change in its attendance/tardiness program, we
shall order that Respondent fully restore the status
quo which existed at the time of its unlawful ac-
tions by rescinding and expunging from its records
all disciplinary actions resulting from the unlawful
change, and that Respondent make whole the em-
ployees adversely affected by Respondent’s unilat-
eral change in its attendance/tardiness program in-
cluding, as appropriate, immediate and full rein-
statement to their former jobs or, if those jobs are
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unavailable, to substantially equivalent positions,
without prejudice to their seniority or any other
rights or privileges. We shall further order that
these employees be made whole for any loss of
earnings, the amounts to be computed in the
manner set forth in F. W. Woolworth Company, 90
NLRB 289 (1950), with interest thereon to be com-
puted in the manner prescribed in Florida Steel,
supra.'?

ORDER

Pursuant to Section 10(c) of the National Labor
Relations Act, as amended, the National Labor Re-
lations Board adopts as its Order the recommended
Order of the Administrative Law Judge, as modi-
fied below, and hereby orders that the Respondent,
Van Dorn Plastic Machinery Co., Division of Van
Dorn Company, Strongsville, Ohio, its officers,
agents, successors, and assigns, shall take the action
set forth in the said recommended Order, as so
modified:

1. Substitute the following for paragraph 2(d):

“(d) Refusing, in violation of Section 8(a)}(5) and
(1) of the Act, to recognize, meet, and bargain with
the Union as the certified exclusive collective-bar-
gaining representative of the above unit of employ-
ees, including refusing to meet and bargain with
the Union over the decision and effects of Re-
spondent Employer’s unilateral change in its paid
lunch policy for certain employees; refusing to
meet and bargain with the Union over Respondent
Employer’s unilateral change in its attendance/-
tardiness program; and refusing to furnish the
Union with certain data requested by the Union for
purposes of collective bargaining and relating to
wages, fringe benefits, job classifications, hiring
dates, and home addresses of all employees of Re-
spondent in the above appropriate unit.”

2. Substitute the following for paragraph 2(a):

*(a) Recognize and, upon request, meet and bar-
gain with the Union as the exclusive collective-bar-
gaining representative of the above unit of employ-
ees, including meeting and bargaining with the
Union about the decision and effects of Respondent
Employer’s unilateral change in its paid lunch
policy for certain employees and its absence/-
tardiness program, and, if an understanding is
reached, embody such understanding in a signed
agreement; and, upon request, furnish the Union
with data requested for purposes of collective bar-
gaining, relating to wages, fringe benefits, job clas-
sifications, hiring dates, and home addresses of all
employees of Respondent in the above appropriate
unit.”

12 See, generally, Isis Plumbing, supra.

3. Add the following as paragraph 2(b), and re-
letter the subsequent paragraph:

“(b) Restore the status quo, and make employees
whole for lost earnings and benefits as prescribed
in the section of the Board’s Decision and Order
entitled ‘Amended Remedy.””

4. Substitute the attached notice for that of the
Administrative Law Judge.

APPENDIX

NoTIiCE To EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

WE WILL NOT refuse to recognize, meet,
and bargain with District Lodge 54 of the In-
ternational Association of Machinists and
Aerospace Workers, AFL-CIO, as the certi-
fied exclusive collective-bargaining representa-
tive of the employees in the unit described
below:

All employees and maintenance employees,
including leadmen working at the Employ-
er’s facility located at 11792 Alameda Drive,
Strongsville, Ohio, but excluding dispatch-
ers, quality control technicians, final quality
control employees, manufacturing methods
technicians, research and development
employee(s), truckdrivers, and all foremen
and supervisors of higher rank and all office
clerical employees and guards, professional
employees and supervisors as defined in the
Act.

WE WwiLL NOT unlawfully interrogate our
employees concerning the status of their strike
vote or unlawfully urge our employees not to
support a strike.

WE WiILL NOT tell our employees that we
will never recognize the Union and that it
would be useless for employees to go out on
strike; or tell our employees that we will not
bargain with the Union until the Federal
courts have determined whether the election
was a fair one.

WE WILL NOT in any like or related manner
interfere with, restrain, or coerce employees in
the exercise of their rights under Section 7° of
the Act.

WE WILL recognize and, upon request, meet
and bargain with the Union as the certified ex-
clusive collective-bargaining representative of
the above unit of employees, including meet-
ing and bargaining with the Union about the
decision and effects of our prior unilateral
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change in paid lunch policy for certain em-
ployees, and the change in our absentee/-
tardiness program and, if an understanding is
reached, embody such understanding in a
signed agreement; and WE WILL, upon request,
furnish the Union with data requested for pur-
poses of collective bargaining, relating to
wages, fringe benefits, job classifications,
hiring dates, and home addresses of all our em-
ployees in the above appropriate unit.

WE WILL restore the status quo by revoking
the unilateral change in the paid lunch policy
and absentee/tardiness program, and WE WILL
make whole employees who were denied pay,
discharged, suspended, or otherwise denied
work opportunities solely as a result of the
unilateral changes set forth above, with inter-
est, and WE WILL rescind and expunge all
records of disciplinary actions resulting from
the unilateral change in the absence/tardiness
program, and WE WILL offer employees dis-
charged, suspended, or otherwise denied work
opportunities solely as a result of the unilateral
change in the absence/tardiness program im-
mediate and full reinstatement to their former
positions or, if those jobs are not available, to
substantially equivalent ones, without preju-
dice to their seniority or other rights and
privileges.

VAN DORN PLASTIC MACHINERY
Co., DIvisioN oF VAN DoRN Cowm-
PANY

DECISION

STATEMENT OF THE CASE

ROBERT G. ROMANO, Administrative Law Judge:
These consolidated cases were heard on October 24 and
25 and December 6, 1978.! The charge in Case 8-CA-
11669 was filed by District Lodge 54 of the International
Association of Machinists and Aerospace Workers,
AFL-CIO (the Charging Party Union herein), on Janu-
ary 25 (amended March 28); and an original complaint
thereon issued on March 29 alleging that Van Dorn Plas-
tic Machinery Co., Division of Van Dorn Company (Re-
spondent herein), had engaged in certain conduct in vio-
lation of Section 8(a)(1) and (5) of the National Labor
Relations Act, as amended (herein called the Act), in
that Respondent (during pendency of certain Employer
objections to conduct of, and conduct affecting, the elec-
tion) unilaterally instituted a new policy with respect to
paid lunch periods. Respondent filed an answer to said
complaint essentially denying the commission of any
unfair labor practices and raising certain affirmative de-

1 All dates referenced herein are in 1978 unless otherwise stated. The
hearing was reopened on December 6 on grant of a motion made by the
General Counsel.

fenses. The charge in Case 8-CA-11842 was filed by the
Charging Party Union on April 10; and an order consoli-
dating cases, and complaint and notice of consolidated
hearing issued on May 3, alleging further violations of
Section 8(a)(1) and (5) in Case 8-CA-11842, inter alia,
including that Respondent has refused to meet and bar-
gain with the Union after the Union was certified as the
collective-bargaining representative. The charge in Case
8-CA-12205 was filed by Thomas W. Vale (an individu-
al Charging Party herein) on August 21; and the charge
in Case 8-CA-12243 was filed by the Charging Party
Union on September 6. On October 11, an order consoli-
dating cases, and amended consolidated complaint and
notice of consolidated hearing issued in Cases 8-CA-
11669, 8-CA-11842, 8-CA-12205, and 8-CA-12243, al-
leging a refusal to bargain in violation of Section 8(a)(5)
and several independent violations of Section 8(a)(5) and
(1). Respondent filed an answer thereto on October 20,
incorporating its prior answer (including affirmative de-
fenses) essentially denying the commission of any of the
unfair labor practices alleged and contending that the un-
derlying certification of the Union is invalid.

Upon the entire record including my observation of
the demeanor of the witnesses and after due considera-
tion of the briefs filed by the General Counsel and Re-
spondent on or about January 24, 1979, I make the fol-
lowing:

FINDINGS OF FACT

1. JURISDICTION

Jurisdiction is not in issue. The Company, an Ohio
corporation, inter alia, operates a plant facility in
Strongsville, Ohio, where it is engaged in the manufac-
ture of plastic injection molding equipment. Annually, in
the course and conduct of its business, the Company
ships from its Strongyville, Ohio, facility goods valued in
excess of $50,000 directly to points located outside the
State of Ohio. The complaint alleges, Respondent by its
answer admits, and 1 find that the Company is an em-
ployer engaged in commerce within the meaning of Sec-
tion 2(6) and (7) of the Act, and that the Charging Party
Union is a labor organization within the meaning of Sec-
tion 2(5) of the Act.

11. ALLEGED UNFAIR LABOR PRACTICES

A. The Underlying Representation Case Background

A petition in Case 8-RC-10830 was filed on March 3,
1977; and the parties entered into a Stipulation for Certi-
fication Upon Consent Election on March 15, 1977.2

* Therein the parties agreed, the complaint herein alleges, and 1 find
that the following employees at Respondent’s Strongsville, Ohio, place of
business constitute a unit appropriate for the purposes of collective bar-
gaining within the meaning of Sec. %(b) of the Act:

All production and maintenance employees, including leadmen
working at the Employer’s facility located at 11792 Alameda Drive,
Strongsville, Ohio, but excluding dispatchers, quality control techni-
cians, final quality control employees, manufacturing methods techni-
cian, research and development employee(s) truckdrivers, and all
foremen and supervisors of higher rank and all office clerical em-
ployees and guards, professional employees and supervisors as de-
fined in the Act.
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Pursuant thereto an election was conducted on April 22,
1977. The results of the election reveal that, of approxi-
mately 293 eligible employees, 282 valid votes were
counted of which 151 votes were cast for the Petitioner
and 131 votes were cast against the participating labor
organization. On April 28, 1977, the Employer filed its
objections to conduct of the election and objections to
conduct affecting the results of the election. (The objec-
tions as filed raised claims that the election was invalid
because of: an approximate 15-minute delay in the start
of the election; alleged improper campaigning in the
polling area; certain alleged improper instructions issued
to the observers; a claim of misrepresentation by the
Union as to whether the employees had pension cover-
age provided to them by their Employer; and as is
deemed particularly pertinent (infra) the fact that there is
objectionable grounds warranting the election to be set
aside due to certain claims of “‘forgery, fraud and misrep-
resentation” engaged in by the Union in its distribution
of a union “flyer” allegedly on the election day. On May
27, 1977, the Board’s Regional Director for Region 8
issued his Report on Objections concluding that the Em-
ployer’s objections did not raise any substantial or mate-
rial issues of either fact or law with respect to the elec-
tion and that they were all without merit; and the Re-
gional Director accordingly recommended to the Board
that the aforesaid objections be overruled and that a cer-
tificate of representative be issued in favor of District
Lodge 54 of the International Association of Machinists
and Aerospace Workers, AFL-CIO. On June 8, 1977,
the Employer filed its exceptions to the Regional Direc-
tor’s Report on Objections. On January 17, 1978, the
Board issued its Decision and Certification of Repre-
sentative, adopting the Regional Director’s findings and
recommendations.

B. Preliminary Statement of the Resulting Issues

The parties appear to be in essential agreement that
the complaint (as further amended at hearing) has raised
in issue the following questions, viz, whether Respondent
has, as alleged, in violation of Section 8(a)}(5) and/or (1):

1. On or about October 11, 1977, without prior notifi-
cation to, or consultation with, the Union unilaterally in-
stituted a new policy with respect to paid lunch periods,
which new policy has resulted in a change in the number
of employees theretofore entitled to a paid lunch
period.®

2. Commencing on February 22, refused to meet and
bargain with the Union as the certified bargaining repre-
sentative of its employees in the above appropriate unit
with respect to rates of pay, wages, hours of employ-
ment, and other terms and conditions of employment;
and, commencing on March 22, refused to furnish to the
Union data relating to the wages, fringe benefits, job
classification, hiring dates, and home addresses of all em-
ployees of Respondent in the said unit.

3. (a) By Foreman Val Kaminski, sometime during
March 15 to 20, the exact date being unknown, informed

3 It is observed that such alleged unilateral conduct occurred during
the pendency of the “Employer's Exceptions to Regional Director’s
Report on Objections™ before the Board, discussed infra.

an employee that Respondent would never recognize or
bargain with the Union.

(b) By Vice President William Scheffield on or about
March 16 or 17, and again on May 14, interrogated an
employee concerning his union activities, sympathies,
membership, and/or affiliation of other employees.

(c) By letter of President Samuel H. Smith, Jr., in-
formed employees that Respondent would not bargain
with the Union until the Federal courts have determined
whether the representation election was a fair one.

4. Refused to bargain in or about June, the exact date
being unknown, by unilaterally implementing at Strongs-
ville a new absenteeism control program based on a
point system without prior notification to or consultation
with the Union.

5. On or about August 18, unlawfully refused a request
of individual Charging Party Vale for union representa-
tion at an interview and/or meeting which Vale reason-
ably believed would result in adverse action in connec-
tion with the terms and conditions of his employment
and/or would result in his being subject to adverse disci-
plinary action, and at the end of said interview/meeting
unlawfully suspended Vale; or whether Respondent did
not violate Section 8(a)(1) in any of the above respects
by virtue of the request being made by Vale at the end
of the meeting as contracontended by Respondent, apart
from the other contention.

In the latter respect it may be further preliminarily ob-
served that, with the exception of the issues presented by
questions 3(a) and (b) supra, all the other issues presented
in the above questions appear to involve the underlying
representation case issue of whether Respondent during
material times was obligated to recognize and bargain
with the Union herein by virtue of the Union having
been earlier lawfully designated by the majority of the
employees in the above-described appropriate unit, as
evidenced by the results of the election conducted on
April 22, 1977, and subsequent certification by the Board
as the collective-bargaining representative of such em-
ployees. Thus the same said issues would appear to be af-
fected either directly or indirectly by Respondent’s basic
contentions pursued heretofore before the Board, and
continued in this proceeding and in Respondent’s brief,
viz, that the employees have not in fact designated the
Charging Party Union as their collective-bargaining rep-
resentative in a validly conducted and fair election, and
that accordingly the Board’s prior certification was not
proper and legal. Involved as a basic issue is thus the
usual or so-called test-of-certification issue with, howev-
er, one seemingly notable exception. Thus the Regional
Director in finding the Employer’s previously filed “Ob-
jections to Conduct of the Election and Objections to
Conduct Affecting the Results of the Election” were all
without merit noted in regard to Objection 8 thereof that
certain “discrepancies in the rates quoted by the Petition-
er arguably can be found to be misrepresentations but
cannot conceivably be considered a forgery or an im-
proper involvement of the Board or its processes.” Ap-
plying the current Board policy on election misrepresen-
tation as then contained in Shopping Kart Food Market,
Inc., 228 NLRB 1311, decided April 8, 1977, the Region-
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al Director found Objection 8 to be without merit, a
finding excepted to by the Employer, but subsequently
on essential holding adopted by the Board.* As the
Board has since its review of the Regional Director’s
Report on Objections and the Employer’s exceptions
thereto and subsequent to its certification of the Union
through application of its Shopping Kart principle, supra,
subsequently announced its return to a policy of its re-
viewing claims of substantial misrepresentations in ac-
cordance with its doctrine as contained in General Knit
of California, Inc., 239 NLRB 619 (1978), and that of its
forbearer Hollywood Ceramics Company, Inc., 140 NLRB
221 (1962). Further issues are raised herein as to the ef-
fects of same, if any, in this unfair labor practice pro-
ceeding. Thus the Board’s return to its basic Hollywood
Ceramics Company doctrine, supra, would appear to raise
as subordinate issues, inter alia, questions whether such
current policy should find application in this unfair labor
practice proceeding;® whether such issue is properly
addressable by an administrative law judge in the cir-
cumstances of this case’s development; and whether the
contended misrepresentations constituted substantial mis-
representations and were of an order warranting the con-
clusion that the underlying representation case election
was not one valid and proper as has been continuously
contended by the Employer, and is one which the Board
in application of its current policy would now order set
aside.®

4 In Shopping Kart, supra, the Board announced that it would no longer
inquire into the truth or falsity of representation election campaign state-
ments and would henceforth not set aside elections on the basis of mis-
leading campaign statements.

5 It is observed that the Stipulation for Certification Upon Consent
Election agreement was entered into by the parties and approved by the
Regional Director prior to the advent of Shopping Kart, supra, but the
election, the Employer’s objections, the Employer’s exceptions, and the
Board’s review and certification, itself, were accomplished during the
tenure of the Shopping Kart rationale. Additionally, it is observed that the
underlying representation case proceeding in Casec 8-RC-10830 has not
heretofore been consolidated in the i proceeding.

8 Preliminarily I observe that on the basis of Board precedent set forth,
infra, 1 have no hesitancy in reaching a conclusion that the Board would
have its current policy on election misrepresentations as set forth in Gen-
eral Knii, supra, applied to the related 8(a)(5) and (1) issues in this pro-
ceeding. Seemingly less clear is the resolution of the question whether 1
have authority to do so where the Board has heretofore issued prior cer-
tification of the Union, albeit on (now) contrary and overruled precedent.
In that connection I find no directing precedent from my own review of
cases processed post General Knit, supra, involving General Knit misrep-
resentation issues, which review reveals that such issues appear hereto-
fore to have been raised before the Board either sua sponte, or directly
with the Board by the General Counsel's Motion for Summary Judg-
ment, or in some extension of the pertinent representation case proceed-
ing. Nonetheless, the issue is before me, and on the basis of other Board
precedent and analogous reasoning set forth infra I am also led inexora-
bly to conclude that 1 am directed and expected by the Board to apply its
current and controlling precedent in the disposition of the 8(a)X5) and (1)
issues herein. However, in the event the Board may not agree with the
appropriateness of such analogy or with certain conclusions of law which
I resultingly have reached herein, I shall address and resolve the factual
issues material to all the allegations of the complaint herein.

C. The Evidence

1. The alleged unilateral changes—in regard to paid
lunch periods

The complaint alleges and the General Counsel con-
tends that on or about October 7, 1977, while the Em-
ployer’s exceptions to the Regional Director’s Report on
Objections were pending before the Board, Respondent
in violation of Section 8(a)}5) and (1) unilaterally
changed certain existing terms of employment of em-
ployees in that Respondent at that time instituted, with-
out notification to, or consultation with, the Union, a
new policy with respect to paid lunch periods, which has
resulted in a change in the number of employees who
might be entitled to a paid lunch. Respondent defends
first that it was under no obligation to bargain with the
Union; and, alternatively, affirmatively defends that the
Union never requested the Employer to bargain over the
change in its lunch period policy, and that, in any event,
its action in that regard was a permissible one since taken
out of business necessity.

The facts relating to this allegation are essentially not
in dispute. Thus at the hearing the parties stipulated that
on October 7, 1977, Respondent instituted a new policy
with respect to paid lunch periods, that this change was
instituted by Respondent due to business necessity, and
that the aforesaid change has resulted in a change in the
number of employees who might be entitled to a paid
lunch period. Indeed the parties have stipulated as to the
specific names, departments, and shifts of some 35 em-
ployees identified as presently affected thereby. The
complaint also alleges and Respondent admits in its
answer that it effected such change without prior notifi-
cation to or consultation with the Union. The General
Counsel further established through the uncontested and
credited testimony of Union Business Representative
Clarence Davis, Jr., that the Union had never waived its
right to bargain on this subject.

The General Counsel concedes that the 8(a)(5) ques-
tion raised must be resolved not only on the fundamental
determinations of whether the Company had a duty to
bargain with the Union at the time of its unilateral
action, but also on the determination whether the cir-
cumstance of the Employer’s business necessity, uncon-
tested (stipulated) by the General Counsel, may consti-
tute a defense to the Employer’s refusal to bargain with
the Union over the matter. The General Counsel’s evi-
dence of the Board’s certification of the Union is prima
Jacie evidence that the Union occupied a designated ma-
jority status as a result of the election conducted prior to
the Employer’s unilateral action in October 1977. The
General Counsel also correctly observes that there can
be no question that the paid lunch period here involved
is a bargainable condition of employment, George Webel
d/b/a Webel Feed Mills & Pike Transit Company, 217
NLRB 815, 820 (1975). It is well settled that an employ-
er may not during negotiations make unilateral changes
in working conditions of employment without first af-
fording the employees’ statutory bargaining representa-
tive an opportunity to bargain collectively thereon. The
Supreme Court has thus held that such unilateral action
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by an employer without prior discussion with the Union
does amount to a refusal to negotiate about the affected
conditions of employment under negotiation and *“must
of necessity obstruct bargaining, contrary to congression-
al policy.” N.L.R.B. v. Benne Katz, Alfred Finkel and
Murray Katz d/b/a Williamsburg Steel Products Company,
369 U.S. 736, 747 (1962). However, such holding did
“not foreclose the possibility that there might be circum-
stances which the Board could or should accept as ex-
cusing or justifying unilateral action . . . ." /d. at 748.

In support of their respective contentions in regard to
the Employer’s above unilateral actions, both parties,
though from different vantage points of same, seek to
rely on the Board’s holding in Mike O’Connor Chevrolet-
Buick-GMC Co., Inc., 209 NLRB 701, 703-704 (1974).7
Addressing the matter of unilateral actions taken by an
employer during the pendency of objections the Board
there noted (at 703):

The Board has long held that, absent compelling
economic considerations for doing so, an employer
acts at its peril in making changes in terms and con-
ditions of employment during the period that objec-
tions to an election are pending and the final deter-
mination has not yet been made.!® And where the
final determination on the objections results in the
certification of a representative, the Board has held
the employer to have violated Section 8(a)(5) and
(1) for having made such unilateral changes.!! Such
changes have the effect of bypassing, undercutting,
and undermining the union’s status as the statutory
representative of the employees in the event a certi-
fication is issued. To hold otherwise would allow an
employer to box the union in on future bargaining
positions by implementing changes of policy and
practice during the period when objections or de-
terminative challenges to the election are pending.
Accordingly, since we have already determined in
this case that the Union should be certified, we find,
contrary to the Administrative Law Judge, that Re-
spondent was not free to make changes in terms and
conditions of employment during the pendency of
postelection objections and challenges without first
consulting with the Union.

10 King Radio Corporation, Inc., 166 NLRB 649, 652; Laney &
Duke Storage Warehouse Co., Inc., 151 NLRB 248, 266-67, enfd. in
relevant part 369 F.2d 859, 869 (C.A. 5, 1966); Zelrich Company,
144 NLRB 1381, enfd. 344 F.2d 1011 (C.A. 5, 1965).

13 Keystone Casing Supply, Inc., 196 NLRB 920; King Radio
Corporation, Inc., supra; General Electric Company, 163 NLRB 198,
enfd. in relevant part 400 F.2d 713 (C.A. 5, 1968); Zeirich Compa-
ny, supra; Fleming Manufacturing Company, Inc., 119 NLRB 452.

Respondent thus contends that established Board
precedent permits an employer to make a unilateral
change during pendency of objections if the employer
makes showing that “compelling economic consider-
ations” existed for effecting the change at the time. Re-
spondent defends that the change in its paid lunch
period, though concededly made unilaterally during the
pendency of its objections, was one which was justified

7 Reversed on other grounds 512 F.2d 684 (8th Cir. 1975).

by existing “‘business necessity,” a fact stipulated by the
General Counsel. Respondent argues that there was thus
no question but that the change effected was one abso-
lutely necessary for the business of the Company. Given
that uncontested circumstance, Respondent contends that
it has not violated Section 8(a)(5) and (1) by effecting the
change in its paid lunch period, relying on Mike O’Con-
nor Chevrolet, supra.

The General Counsel counters that when an employer
has been put on natice of a union’s designation as the
collective-bargaining representative, as the Employer
was here by virtue of the earlier election results, whether
the employer’s unilateral action during the pendency of
objections is lawfully motivated or not, the employer is
deemed to have acted at its peril, and, upon subsequent
certification of the Union, the employer is concluded to
have engaged in conduct violative of Section 8(a)}(5) and
(1), also relying on Mike O'Connor Chevrolet, supra, and
W. R. Grace & Co. Construction Products Division, 230
NLRB 617 (1977). The General Counsel essentially
argues that Respondent’s reliance on economic (or busi-
ness) necessity is neither a viable defense thereto nor a
sufficient rebuttal thereof, Master Slack and/or Master
Trousers Corp., et al, 230 NLRB 1054 (1977) (citing
Fleming Manufacturing Company, Inc., 119 NLRB 452,
465 (1957)). However, 1 am constrained to conclude that
the General Counsel’s contentions are not wholly persua-
sive.

The weakness in the General Counsel’s position ap-
pears to me to be that it does not take sufficiently into
account the Board'’s indicated exemption of changes
based on “compelling economic considerations” occur-
ring during the period of pendency of objections, nor ap-
pears to acknowledge the fair import of the General
Counsel’s concession that a condition of “business neces-
sity”’ was operative on the Employer at the time. As I
construe the Board’s holding in Mike O’Conner Chevrolet,
supra, an employer acting unilaterally but within the
framework of established “compelling economic consid-
erations” will not be deemed to have acted at its peril
(unlawfully), even should the union be subsequently cer-
tified. It seems warranted to especially note that the
nature of the exemption by the Board under the Mike
O’Connor Chevrolet case holding is a narrow one, being
limited to unilateral action undertaken because of ‘‘com-
pelling economic considerations.” It does not extend to
other unilateral actions of any lesser (noncompelled)
nature, e.g., to those changes that might be undertaken in
such period by an employer prompted solely by business
or economic expediency, or for some advantageous or
opportune business reason, albeit in accordance with oth-
erwise unquestionable good business judgment, practice,
or procedure. Thus, even if such be unaccompanied by
any unlawful motivation, they all appear to carry® with
them those considerations noted by the Board as defea-
tive of the principle of collective bargaining; and, being

® For this reason, Master Slack and/or Master Trousers, Corp., supra,
and other similar such cases cited supra appear to fall in the latter catego-
ry of cases on their facts involving noncompelling business or economic
considerations, and such cases are deemed not to be dispositive or con-
trolling of this issue.
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not compelled by economic reason, an employer electing
to pursue same, acts at its peril in doing so. Nor, in my
view, does the General Counsel's position taken in this
matter allow for the fair import of a conceded “business
necessity” as reasonably to be construed as encompassing
“compelling economic considerations.” Rather, I am per-
suaded and conclude that it does.® The General Counsel
does not contest that the circumstances prompting Re-
spondent’s change in its paid lunch period policy were
based on a “business necessity”; indeed, he acknowl-
edged and stipulated that to have been the fact. As I
have concluded such ‘“business necessity” is reasonably
to be viewed as encompassing “compelling economic
considerations,” it follows therefrom, and wholly apart
from efficacy of any other Employer contentions, e.g.,
bearing on the validity of the Union’s certification, that
the instant complaint allegation that the Employer has
acted unilaterally in derogation of Section 8(a)(5) and (1)
in changing its paid lunch period is without merit, Mike
O’Connor Chevrolet-Buick-GMC Co., Inc., supra. Addi-
tionally, it is observed that, although the burden of estab-
lishing that Employer’s action was taken for “compelling
economic considerations,” being the latter constituted an
affirmative defense, was properly that of the Employer
(and 1 conclude sufficiently met), the ultimate burden of
establishing that the Employer’s unilateral conduct was
violative of Section 8(a)(5) and (1) remained that of the
General Counsel. I conclude and find that the General
Counsel has failed to meet his burden in regard to the
Employer’s decision to change its paid lunch policy.!®
Thus, given the General Counsel’s concession that Re-
spondent’s change in paid lunch periods was accom-
plished for compelling economic considerations, there
would appear to have been no duty on Respondent to
consult initially with the Union about its decision to
change the paid lunch periods during the pendency of its
objections. To conclude otherwise would appear to me
to effectively delete any operativeness of the phrase
“absent compelling economic considerations” as set forth
in the Board’s basic holding in Mike O’Connor Chevrolet,
supra. Accordingly, in that respect, the aforesaid com-
plaint allegation is concluded to be without merit; and it
will be recommended that it be dismissed. However, it
would appear that the General Counsel in his expressed
reliance on W. R. Grace & Co., supra, fares much better.
Thus, in the latter case the Board has held, in agreement
with the General Counsel’s contention in that regard,

® Law and English dictionary usage of the word “necessity” reveals a
common thread of that which in nature is compelling, e.g., of controlling
force, irresistible compulsion; inevitable; unavoidable; a condition arising
out of circumstances that compels a certain course of action; that which
makes the contrary of a thing impossible; or a power or impulse so great
that it admits of no (other) choice of conduct. Cf. Black’s Law Diction-
ary, fifth edition, p. 929 (1979); and Webster's New Collegiate Diction-
ary, p. 767 (1977).

10 In the view I have taken of the Board’s holding in Mike O’Connor
Chevrolet, supra, the case holding is both one of a limited exemption but
controlling on the circumstances presented in the instant matter. The Em-
ployer would also rely on Schien Body and Egquipment Co., Inc., 216
NLRB 110 (1975); and Sundstrand Heat Transfer, Inc. (Triangle Division),
221 NLRB 544 (1975). However, although these cases present questions
on an employer’s certain unilateral acts undertaken during the pendency
of objections, they each appear inapposite on their facts to the case situa-
tion presented herein,

that an employer does have an obligation to bargain with
a subsequently certified union, e.g., about the effects of
an earlier decision of the employer to cease a plant oper-
ation, lay off employees, and change work schedules, ar-
rived at and implemented during the pendency of an em-
ployer’s objections. To be sure, the original decision of
the employer to unilaterally act in those respects was not
violative of the Act; and it was based on a legitimate
business reason not revealed as otherwise being also of
compelling economic consideration. However, the Board
has similarly concluded and held that an employer is re-
quired to bargain with a union over the effects of such a
decision, and specifically even when the decision be ar-
rived at in circumstances of a seemingly more compel-
ling economic origin. Cf. Stagg Zipper Corp., et al., 222
NLRB 1249 (1976). See and compare also Burroughs
Corporation, 214 NLRB 571, 579-580 (1974); Brockway
Motor Trucks, Division of Mack Trucks, Inc., 230 NLRB
1002, 1003 (1977); and General Motors Corporation, GMC
Truck & Coach Division, 191 NLRB 951, 952 (1971).
Thus, as the Board has not clearly expressed an exemp-
tion to an employer from its required bargaining with a
certified union about the effects of such a decision shown
to adversely affect bargaining unit employees (or unit
work), and as I am unwilling to conclude on the evi-
dence before me that loss of paid lunches for some 30 or
more employees is de minimis, and as the Union did not
waive any bargaining rights it had therein, it appears that
Respondent is to be deemed in violation of Section
8(a)(5) in failing to bargain with the certified Union over
the effects of its unilateral change in the paid lunch
policy of certain employees, absent some other excusing
consideration for such failure to bargain being successful-
ly advanced by Respondent.

2. The refusal to meet and bargain and the refusal
to supply requested data

a. The General Counsel’s prima facie case

The basic facts respecting these allegations appear to
be essentially not in dispute. As noted, the Union was
certified by the Board on January 17. It was stipulated
by the parties that commencing on or about February 22
the Union has requested and Respondent has refused to
meet and bargain with the Union with regard to rates of
pay, wages, hours of employment, and other terms and
conditions of employment. It was further stipulated by
the parties that, commencing on or about March 7, the
Union has requested and Respondent has refused to fur-
nish the Union data relating to wages, fringe benefits, job
classifications, hiring dates, and home addresses of all the
employees of Respondent in the above appropriate unit.
The complaint of October 11 alleges that Respondent by
such actions has violated Section 8(a)5) and (1) of the
Act. Essentially Respondent defends that the reason it
has refused to furnish data to the Union as requested is
because of its belief that the election, which was a close
one, was invalid for the reasons it had asserted previous-
ly in its objections and because it has intended to pursue
those election objections further and to test the Union’s
certification.
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At the hearing the General Counsel offered in evi-
dence, inter alia, the Employer’s objections together with
the material evidence heretofore submitted by the Com-
pany in support of its (eight) objections, and on which
Respondent would presently continue to rely. Thus at
the hearing, David C. Bragg, director of employee rela-
tions at Van Dorn Company, testified that Respondent
has refused to bargain with the Union essentially because
of the reasons set forth previously in the Employer’s ob-
jections; but also specifically because of a certain three-
page letter (referred to by him as the Nelson Stud Weld-
ing letter) which was distributed by the Union and
which relates to Respondent’s Objection 8.

Respondent acknowledged at the hearing that it was
not seeking to introduce any additional evidence in this
proceeding in support of its objections which was not
previously considered by the Board. On the General
Counsel's placement of objection, relitigation of all ob-
jections was precluded at hearing. Respondent apparent-
ly for the first time in this proceeding has contended that
the Board has improperly failed to hold any hearing
without providing the Employer with an opportunity to
see the materials, if any, submitted by the Union (during
the investigation of the objections) and without affording
the Employer the opportunity to examine or cross-exam-
ine the persons responsible for the conduct resulting in
its objections to the election. In any event, the Board
and the courts have consistently held that issues which
were raised or which could have been raised and thus
timely determined by the Board in a prior representation
proceeding cannot be relitigated in the subsequent unfair
labor practice proceeding, absent additional evidence
which is in nature newly discovered or previously un-
available, or unless a claim of special circumstances is
raised and established in the case.!! All the issues raised
by Respondent in this proceeding were or could have
been litigated in the prior representation proceeding, and,
as noted, Respondent did not offer to adduce at this
hearing any newly discovered or previously unavailable
evidence, nor has it urged that any special circumstances
exist which would require the Board to reexamine the
decision made in the representation proceeding with the
apparent exception of its contention now raised in brief
for an application of the Board’s current law on the al-
leged misrepresentations earlier raised in its Objection 8,
which is a claim to be considered infra.

The Board’s prior review of a party’s exceptions is
binding on the administrative law judge, cf. M. N.
Landau Stores, Inc. d/b/a Chark’s Discount Department
Store, 175 NLRB 337, 338 (1969); and the latter has no
authority to review the Board’s final disposition of repre-
sentation issues or to question its conclusions made on an
existing record, LTV Electrosystems, Inc., 166 NLRB 938,
940 (1967), enfd. 388 F.2d 683 (4th Cir. 1968). Further,
no question appears raised by Respondent that its denial

11 See Pittsburgh Plate Glass Company v. N.L.R.B., 313 US. 146, 162
(1941); N.L.R.B. v. Certified Testing Laboratories, Inc., 387 F.2d 275 (3d
Cir. 1967), enfg. 159 NLRB 881; Bokum Resources Corporation, 245
NLRB 681 (1979); Wentworth Institute and Wenitworth College of Technol-
ogy, Inc., 210 NLRB 345 (1974), The Hertz Corporation, 190 NLRB 665
(1971); and Rules and Regulations of the National Labor Relations
Board, Secs. 102.67(f) and 102.6%(c).

of the above information upon request of a properly cer-
tified union would constitute a denial of information nec-
essary and relevant to an effective discharge by the
Union of its statutory function as certified collective-bar-
gaining representatives; and that the denial of same
would thus constitute a separate violation of Section
8(a)(5).12 Accordingly, the General Counsel having
shown the Union to have been heretofore certified by
the Board, and having established as well that there has
been a subsequent request by the Union for, and refusal
by Respondent to commence, bargaining and to provide
requested data material to bargaining, the General Coun-
sel has in each respect established a prima facie case of
violation of Section 8(a)(5) and (1), cf. Williams Energy
Company, 218 NLRB 1080 (1975); The Cross Company,
127 NLRB 691, 700 (1960); International Credit Service,
etc., supra; Rod-Ric Corporation, supra.

b. The issues raised by the Board’s postcertification
change of law applicable to election misrepresentation

Respondent had, inter alia, initially urged that the elec-
tion held in the underlying representation case proceed-
ing was not a fair one, contending that it was tainted by
instances of campaign misconduct by the Union and by
employees acting on behalf of the Union. More specifi-
cally, Respondent had contended that there has been
“forgery, fraud and misrepresentation” by the Union in
that: “On a crucial issue of comparative pay, the Union
had produced and distributed, at a time when the Em-
ployer could make no effective reply, a totally fabricated
set of wage rates.” The Employer asserts that these rates
were reproduced among a “collage™ of paragraphs sup-
posedly photocopied from an actual District 54 labor
agreement. All these contentions were previously raised
before the Regional Director. As earlier noted, the al-
leged misrepresentations as objectionable grounds were
found to be without merit by the Regional Director on
the basis of the then current Board precedent as con-
tained in Shopping Kart Food Market, Inc., 228 NLRB
1311 (1977), under which the Board would no longer
construe misrepresentations (not involving forgery or
Board processes) as grounds for objections to an elec-
tion.

Respondent now urges for the first time in its brief a
second basis or reason in support of its contention that
the Union's status as the certified collective-bargaining
agent should be reconsidered in this proceeding, viz, that
the Board’s decision in the representation case was clear-
ly based upon a “now discredited Shopping Kart ration-
ale,” which had overturned Hollywood Ceramics Compa-
ny, Inc., 140 NLRB 221 (1962), and which itself has now
(in the interim since the hearing) been overturned by the
Board in General Knit of California, 239 NLRB 619
(1978); and that General Knit has announced the Board’s
return to its standard of misrepresentations as grounds
for objection to election as earlier set forth in Hollywood
Ceramics Company, Inc., supra. Thus Respondent con-
tends that the application of the Hollywood Ceramics

12 [Imternational Credit Service. a Division of Lucas County Credit
Bureau, Inc., 240 NLRB 715 (1979); Preterm, Inc., 240 NLRB 654 (1979);
Richmond Division of Pak-Well, 206 NLRB 260 (1973).
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standard to the underlying representation proceeding is
now called for by current Board law as continued in
General Knit, supra; and Respondent contends that Gen-
eral Knit warrants a reconsideration by the Board in this
proceeding of the question whether the Union’s earlier
misrepresentations “may reasonably be expected to have
a significant impact on the election.” Respondent, in its
brief, further argues that the Regional Director and the
Board have already found that misrepresentations had
occurred which would have rendered the election inval-
id under the Hollywood Ceramics standard. Respondent
thus argues that, with the return of the Board to that
rule, there is now no evidence in this case, other than an
election readily to be observed as one invalid under cur-
rent Board law, to show that the Union is now or ever
was the majority choice of Respondent’s employees as
designated in a fair election. Finally, it is Respondent’s
position that not only does the above establish that the
Employer has not violated Section 8(2)(5) and (1) by re-
fusing to bargain with the Union, or to supply the re-
quested information to it; but it also follows that the
Company did not (in any event) violate the Act in con-
nection with its earlier conduct in regard to a lunch
period discussed supra, or later conduct in regard to its
attendance control policy, discussed infra, nor under any
view of the circumstances in regard to the alleged 8(a)(1)
disallowance of a union representative’s presence during
employee Vale’s interview, discussed infra. Unfortunate-
ly, the General Counsel’s otherwise encompassing brief
does not address the effect to be had, if any, in this pro-
ceeding of the Board’s postcertification reversal of the
Shopping Kart rationale which unquestionably controlled
the disposition of the alleged misrepresentations’ Objec-
tion 8 in the underlying representation proceeding, and
the effect on that certification, if any, of General Knit’s
reinstitution of the Hollywood Ceramics standard in
regard to the issue of substantial misrepresentations that
may have affected the results of election on the basis of
which the Union clearly has been earlier certified.

In my view, the issues to be addressed are thus three-
fold, viz: (1) What Board law on the subject of the al-
leged misrepresentations is to be now applied in the cir-
cumstances of this unfair labor practice proceeding? (2)
Assuming current Board precedent as contained in Gen-
eral Knit, supra, is to be applied, does an administrative
law judge have standing in determining the issues before
him, viz, whether there has been any violation of Section
8(a)(5) as alleged in the complaint, to in effect address
the efficacy of the certification, in these seemingly
unique circumstances,'® by considering issues of misrep-
resentation previously raised before the Board and deter-
mined, but under a different standard’s application which
is clearly no longer established Board law governing
such matters? (3) If so, did the Union’s subject flyer con-
tain substantial misrepresentations affecting results of the
election within the purview of the current General Knit
(i.e., Hollpwood Ceramics) standard, and subordinately,
may such issue be resolved as a matter of law on the ex-

'3 T have earlier noted that the cases in which such issue has arisen
appear to show heretofore normal resolution in an extension of the repre-
sentation proceeding or directly by the Board via a General Counsel’s
motion for summary judgment.

hibits and facts already found in the underlying represen-
tation proceeding, or must further hearing be held to re-
solve any (formerly irrelevant, but now material) disput-
ed fact bearing thereon? There having been no prior
hearing on Respondent’s factual assertions, it would
appear any finding that the alleged misrepresentations
were not substantial must be on an evaluation made on
the basis that all the material factual assertions raised by
Respondent are true.

It is concluded that the first question whether current
Board law is applicable to the instant proceedings is to
be clearly answered in the affirmative. Thus, in a variety
of approaches to this issue, the Board has made it clear
that it would have its current law on misrepresentations
find application to 8(a)(5) issues such as are raised in this
proceeding, dependent as they are directly on the effica-
cy of the underlying representation election and resulting
certification proceedings.!* I further conclude that an
administrative law judge does have authority under exist-
ing Board precedent to reach the subject issues. Thus
while the administrative law judge is bound by the
Board’s conclusions, and final dispositions of representa-
tion issues, and has no authority to question the Board’s
conclusions made on a prior existing record,!® this does
not mean that the Board would thereby have its adminis-
trative law judges hamstrung from any addressment of
evidence of legitimate factual changes potentially affect-
ing either the unit or its prior certification, if that evi-
dence is shown to be excusably not part of that existing
record which the Board has earlier reviewed. To the
contrary, the Board has long provided for the receipt,
consideration and evaluation of newly discovered evi-
dence, evidence not previously available, and evidence in
support of an appropriately raised claim that special cir-
cumstances have arisen such as would clearly warrant
the Board itself to reconsider its prior determinations
made in the underlying representation matter. What is
precluded is any relitigation, and, indeed, presumptuous
review by an administrative law judge of the Board of
matters which were already litigated or could have been
litigated in the existing record and which the Board has
already fully considered and determined on the basis of
that existing record. It is not open to question that an ad-
ministrative law judge is to consider new evidence,
indeed, has been directed and is expected by the Board
to consider same. Thus, the Board has clearly held in
regard to the raised question of continued appropriate-
ness of a unit that the administrative law judge should
receive subsequent documentary evidence bearing on the
continued appropriateness of a unit and consider it, even
following a prior Board determination of that unit, S. S.
Kresge Company, K-Mart Division, et al., 169 NLRB 442,
443 (1968), modified on other grounds 416 F.2d 1225

1¢ Rex Hyde, Incorporated, 241 NLRB 1178 (1979) (on Motion for
Summary Judgment); Jamak, Inc., 239 NLRB 1274 (1979) (extension of
representation proceedings); National Council of Young Israel d/b/a
Shalom Nursing Home, 241 NLRB 62 (1979) (joined proceedings); San
Francisco Hosts, Inc., 241 NLRB 356 (1979);, Blackman-Uhler Chemical
Division—Synalloy Corporation, 239 NLRB 637 (1978.) See also The
Standard Register Company, 246 NLRB 317 (1979).

'8 LTV Electronics, Inc., supra; M. N. Landau, supra. See also Fred
Jones Manufacturing Company, 239 NLRB 54 (1978).
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(6th Cir. 1969). See also Frito-Lay, Inc., 177 NLRB 820
(1969); and on the Board’s indicated treatment of special
circumstances if promptly raised, SOHIO Petroleum Co.,
a Division of SOHIO Natural Resources Co. (formerly B.P.
Alaska, Inc.), 239 NLRB 281 (1978). In the latter respect,
a claim that special circumstances exist must be based on
matters not previously raised before the Board and be
such as would require the Board to reexamine the deci-
sion earlier made in the representation proceeding, Rei-
chart Furniture Company, 238 NLRB 1578 (1978). How-
ever, the Board itself has also had occasion to point out
that its prior decision must be viewed as testing actions
and events in the time frame of circumstances and rela-
tions existing at the time of the Board’s decision, Bay
Medical Center, Inc., 239 NLRB 731 (1978). To be sure,
it may fairly be observed that the above clear precedent
is directed at the factual changes bearing on unit or certi-
fication vis-a-vis; e.g., application of law. However, the
Board has held equally clearly that it is the responsibility
of an administrative law judge to apply existing Board
precedent, not reversed by the Board or the Supreme
Court, Ford Motor Company (Chicago Stamping Plant),
230 NLRB 716, 718, fn. 12 (1977). But here it will be ob-
served the Board has overruled the very precedent that
was operative and controlling of the underlying repre-
sentation case of which this proceeding in these very re-
spects is but an extension; and, furthermore, it is perfect-
ly clear from existing Board precedent since decided that
the Board directs that its current policy on election mis-
representation be applied to all current cases pending
before it, including those in which a prior certification
may have heretofore issued under the now overruled
Shopping Kart rationale, of which the instant case is un-
questionably one. It is clearly discernible that the Board
has never heretofore applied its current General Knit
holding in the underlying representation case. It thus ap-
pears to me that it would be an anomaly in these unique
circumstances for postcertification factual changes to be
addressable by an administrative law judge, but the effect
of the Board's interim overruling of prior controlling
precedent not so, particularly given the direction of the
Board otherwise that the administrative law judge is to
follow its current precedent. I thus conclude that wheth-
er Respondent’s contention in regard to the latter matter
is one to be viewed as authorized for consideration by
virtue of being within the category of a raised special
circumstances, or is one authorized for review simply by
virtue of the Board’s reversal of its prior controlling
precedent and its standing direction that the administra-
tive law judge apply its current precedent, Respondent’s
contention for application of General Knit is one proper-
ly raised for consideration and evaluation in the resolu-
tion of the instant complaint allegations, and consequent-
ly I have standing, indeed am directed and expected to
apply, the current Board law, as the Board would do
under its current precedent. However, in any assessment
and evaluation of alleged misrepresentation, all circum-
stances must be considered on the question whether a
given misrepresentation constituted a substantial depar-
ture from the truth which may reasonably have been ex-
pected to have had a significant impact on the results of
the election, under the standard set forth in Hollywood

Ceramics, supra. Cf. San Francisco Hosts, Inc., supra; Cad-
illac Evening News, 244 NLRB 605 (1979), though by
virtue of findings in a prior representation proceeding
and the governing nature of exhibits, only a question of
law (legal conclusion) may be resultingly presented, Wes-
tinghouse Electric Corporation, 240 NLRB 731 (1979). See
also Huntsville Manufacturing Company, a Division of M.
Lowenstein & Sons, Inc., 240 NLRB 1220, fn. 1 (1979).

c. The facts in regard to Objection 8 alleged
misrepresentation

Objection 8, as filed by the Employer, provided in its
entirety:

8. On the day of the election, the Union distributed
a flyer containing what purported to be a copy of
one of the Union’s contracts, containing provisions
for wage rates for various job classifications, pen-
sion and premium pay. A copy of the flyer is at-
tached hereto as Exhibit B. In fact, such “contract”
was a forgery in that there are no fixed wage rates
contained in the actual contract, and there are no
provisions for set-up, leadman, or instructional pre-
miums. A copy of the actual contract, obtained by
the Company subsequent to the election, is attached
hereto as Exhibit C. See also, the statement of J.
Brian Gallagher, attached hereto as Exhibit D.

The flyer, in evidence, is initially observed to be com-
posed of three pages, the first and third of which are
deemed material herein. The first page was in the form
of a letter addressed to Van Dorn employees and clearly
identified as being from the Union, viz, International As-
sociation of Machinists and Aerospace Workers, District
54. The letter makes initial reference to an earlier Van
Dorn pamphlet which the employees had recently re-
ceived, with assertion made by the Union generally that
the pamphiet had “distorted and twisted the truth.”” The
Union’s letter went on to specify:

B. The plant that was supposed to have 1L.AM.
negotiated rates show no location or identification
of area rates.

C. Van Dorn wage and benefits were duplica-
tions of the one given out in 1974 with no improve-
ments.

D. Van Dorn profits have increased immensely
since 1974.

. As a result of many mistatements and omissions
we have decided to fill in the spaces left vacant by
the Company. 1 have attached some rates and lan-
guage from one of our LAM. & A'W. contracts
{sic] these rates are in effect until April 30th, when
a new contract will be negotiated.

The third page of the flyer is an apparent collage of
the above-referenced “some rates and language.” The
third page begins with language in the form a contrac-
tual preamble and identifies “Nelson Stud Welding Com-
pany” as the Employer and also makes reference to the
other (union) party as being the “International Associ-
ation of Machinists & Aerospace Workers, AFL-CIO,
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District Lodge—its affiliated Local Lodges signatory to
this Agreement.” (A pension trust fund reference insert
was diagonally added so as to clearly indicate addition,
but also in such manner that it obliterated and thus pre-
vented identification of the actually involved District
Lodge Number.) The third page also listed some 14 indi-
vidual classifications and their purported respective rates,
spanning from a low of $6.91 for a shop janitor to $10.78
for tool and diemaker classification. The third page also
referenced a “Section 8. Pay for Setup Men, Leadmen,
Instructors”; and, appearing immediately thereafter, a
further reference to a “Section 3. Study of Job Evalua-
tion for Manufacturing Concerns.”

The evidence offered by the Employer in support of
its Objection 8 consisted of attachment of a copy of a
contract between ‘“Nelson Division of TRW, Inc.,” and
“International Association of Machinists & Aerospace
Workers, District Lodge No. 139, and its Local Lodge
No. 1539”; and claim of wage and premium discrepan-
cies between the flyer and the contract as purportedly
reported in a telephone conversation by Dan Bender, su-
pervisor of Industrial Relations for the Nelson Division
of T.R.W. (Nelson Stud Welding), to J. Brian Gallagher,
Respondent’s employee relations supervisor. Notably,
however, Bender had also reported to Gallagher that he
was not familiar with the verbage in the letter or the
corresponding section numbers.

Insofar as pertinent to the matter of misrepresentation
presently being considered, the Regional Director found:

Investigation reveals that on or about April 19,
the Petitioner distributed a flier to the Employer’s
employees which contained, among other things, a
page of selected contract language including a sec-
tion dealing with pay for setup men, leadmen and
instructors, a section covering job evaluation, as
well as a list of 14 job classifications with an hourly
rate beside each job classification. Contrary to the
Employer’s contention, the material in the flier was
excerpted from a multi-employer contract between
a district of the Petitioner in the San Francisco Bay
area and a Bay area employer rather than from a
contract between the Petitioner and a Northern
Ohio employer. The first paragraph on the page
identifies the parties to the agreement. The Employ-
er designated in the flier and the firm of the same
name relied upon by the Employer are both subsid-
iaries of a larger parent corporation located in
Cleveland, Ohio. Two of the job classifications
listed do not exist at the particular Bay area plant
involved but are listed because they exist at other
Bay area employers covered by the agreement. In
addition, there are discrepancies ranging between 11
cents and 30 cents in the rates quoted in the flier
and the rates, including cost of living, at the plant
as of April 1, 1977.

Recently, the Board in Shopping Kart Food
Market, 228 NLRB 1311, in overruling Hollywood
Ceramics Co., 140 NLRB 221, announced that it
would no longer inquire into the truth or falsity of
representation election campaign statements and
would henceforth not set aside elections on the

basis of misleading campaign statements. The Board
stated that:

. . . Board intervention will continue to occur in in-
stances where a party has engaged in such decep-
tive campaign practices as improperly involving the
Board and its processes, or the use of forged docu-
ments which render the voters unable to recognize
the propaganda for what it is.

The discrepancies in the rates quoted by the Peti-
tioner arguably can be found to be misrepresenta-
tions but cannot conceivably be considered a forg-
ery or an improper involvement of the Board or its
processes. 18

Inasmuch as misrepresentations, of the type in-
volved here are no longer objectionable under cur-
rent Board law, I find that Objection No. 8 is with-
out merit. Accordingly, I shall recommend that Ob-
Jjection No. 8 be overruled.

As earlier noted, the Employer excepted, inter alia, to
the Regional Director’s overruling of its Objection 8 and
moved the Board to sustain Objection 8 and order a new
election. The Employer in such exceptions in regard to
misrepresentations there urged and preserved its position
as follows:

On the day of the election, the Union distributed
a flyer containing a page which purported to con-
tain rates and language “from one of our LAM. &
A.W. contracts.” In fact, the contract was not one
of the Union’s contracts, but rather it was from an-
other district lodge (in California). That fact was
cleverly concealed by the Union through the device
of superimposing a pension provision in such a way
as to obscure the identity of the district lodge, but
not to obscure the name of the employer, which
was the same as that of a local firm. Further, al-
though certain provisions are accurate copies of
what is in the California contract, so as to create
the impression that all provisions are “Xeroxed”
from the California contract, the rate provision was
completely falsified. Thus the wage rate provision
included fictitious job classifications having high
rates; it did not include the lower rates for various
“helper” classifications; the rates were approximate-
ly $2.00 per hour higher than the rates specified in
the California contract; the rates included cost-of-
living allowances and shift premiums; and, even
with all those impermissible additions to the Califor-

!¢ The evidence offered in support of Respondent’s forgery conten-
tions was thus duly considered previously (i.e., under Shopping Kart,
supra) and found deficient. It would therefore appear it is not affected by
the Board's return to the Hollywood Ceramics rationale in regard to mis-
representations. Consequently, to the extent forgery contentions may
appear to be continued to be pressed by Respondent herein, such are
deemed to be matters which were fully litigated or could have been liti-
gated in the carlier proceeding; and that consideration as an objectionable
ground is deemed one not further litigable in this proceeding.
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nia rates, those rates were still lower than those set
forth in the flyer.

In overruling this objection, the Regional Direc-
tor decided that the flyer was a material misrepre-
sentation under Hollywood Ceramics Co., 140 NLRB
221 (1962), but that “misrepresentations, of the type
involved here, are no longer objectionable under
current Board law” because the flyer did not pur-
port to be a full copy of a District 54 contract, but
merely a collection of excerpts which have been
juxtaposed for convenience.

It is the position of the Company that the flyer
indeed purports to be a collection of actual excerpts
juxtaposed for convenience and that it is really a
collection of fabricated excerpts. Thus, the flyer is
objectionable under both pre-Hollywood Ceramics
cases, Hollywood Ceramics itself, and Shopping Kart
Food Market, 228 NLRB 1311 (1977). It is campaign
trickery of the basest sort, focusing upon wages—
the key to any election campaign. It is forgery. It is
misrepresentation. The employees (and even the
Company) had no way of discerning that the flyer
contained a forged section of rates, or that it did
not relate to a District Lodge 54 contract, and thus
had no way of recognizing the false provision for
what it was.

The Employer contends that the foregoing misrepre-
sentations violated pre-Hollywood Ceramics standard
itself. In the former regard the Employer has relied on
The Cleveland Trencher Company, 130 NLRB 600, 603
(1961) (where, inter alia, the union had impermissibly
misrepresented a cost-of-living factor by only a few
cents); Thomas Gouzoule, Robert C. Lewis and Philip C.
Efromson d/b/a The Calidyne Company, 117 NLRB 1026
(1957) (where a union flyer listed single wage rate for
each job classification at another plant already organized
by the union), where in fact there were rate ranges for
each classification; and N.L.R.B. v. Houston Chronicle
Publishing Company, 300 F.2d 273 (5th Cir. 1962) (where
the court reversed the Board, and held that a union,
which had superior knowledge, had misrepresented by
adding fringe benefits and premiums to base wages, as
the Employer claimed the Union has impermissibly done
in this instance).

The local (Ohio) contract initially relied on by the
Employer is in evidence and reveals it was executed not
by District Lodge 54, nor “District Lodge —————ts
affiliated Local Lodges signatory to this agreement” but
by “District Lodge No. 139 and its Local Lodge No.
1539.” Furthermore, it is clear, on review of same, that
neither the flyer’s reported preamble, referenced sections
8 and 3, nor pension fund provision is to be found in that
contract.

The Employer had continued to claim in its exceptions
that the instant flyer was distributed on election day,
April 22, rather than as generally found by the Regional
Director on April 19. However, the Employer, in its ex-
ceptions, has acknowledged, and thus effectively ad-
mitted, that the contract from which certain of the ex-
cerpts did come was (as found by the Regional Director)
from a contract “from another District Lodge in Califor-

nia”; conceded further that “certain provisions are accu-
rate copies of what is in the California contract,” though
continuing to contend “the rate provision was complete-
ly falsified.” In the latter connection it is deemed signifi-
cant to observe as well that the Union did not itself
except to, nor has it heretofore contested the concurrent
findings of the Regional Director, inter alia, that: *“Con-
trary to the Employer’s contention, the material in the
flyer was excerpted from a multi-employer contract be-
tween a district of the Petitioner in the San Francisco
Bay area and a Bay area employer rather than from a
contract between the Petitioner and a Northern Ohio
employer”;!7 and that “In addition, there are discrepan-
cies ranging between 11 cents and 30 cents in the rates
quoted in the flier and the rates, including cost of living,
at the plant as of April 1, 1977.” (Emphasis supplied.)

As earlier noted, the Board has reviewed heretofore
the record in light of the exceptions and briefs, adopted
the Regional Director’s findings and recommendations,
and certified the Union. It would, however, appear fur-
ther appropriate to note that footnote 2 thereof provided:

2 Chairman Fanning and Member Jenkins agree
with the Regional Director that when viewed in
light of the Board’s recent decision in Shopping Kart
Food Market, Inc., 228 NLRB 1311 (1977), the al-
leged misrepresentations do not warrant setting
aside the election. Although Chairman Fanning and
Member Jenkins dissented in Shopping Kart, supra,
and continue to subscribe to the views stated in
their dissenting opinion, they nevertheless recognize
that the majority opinion in that case represents
current Board policy and will, therefore, apply that
policy in this proceeding.

The record also reveals that the Union did not except
to, nor has it stated, any position in opposition to the Re-
gional Director’s conclusion that “The discrepancies in
the rates quoted by the Petitioner arguably can be found
to be misrepresentations”; and of a type “no longer ob-
jectionable” by virtue of Shopping Kart, supra. Respond-

'7 Apart from merit conclusion in regard to any involved degree of
inartfulness, the Employer would seem reasonably to have excepted to
the Regional Director's conclusion that the California contract was be-
tween a “district of the Petitioner” inasmuch as the petitioner in the un-
derlying representation proceeding appears as “District Lodge 34 of the
International Associstion of Machinists and Aerospace Workers, AFL-
C10,” and the Employer clearly has premised certain arguments on the
fact the California contract was not one to which District Lodge 54 was
a signatory. However, in that regard, neither did the first page of the
flyer expressly assert the contract to be one negotiated by District 54, but
from one of our LAM. & A.W. contracts. Both District 54 and District
139 are, of course, equally as well affiliated with the said International.
Respondent’s argument necessarily is one of implication seemingly based
on one meaning or application of the word “our” where other inferential
use might as well apply. On the other hand, the first page of the flyer
does make the point of contention that the Employer had not earlier
identified 8 purported I.A.M. plant’s negotiated rates, which the Union
seemingly postured itself as in manner correcting. Additionally, it may be
observed in respect to the Employer's contention based upon failure to
list helper rates that such c« ion would app to be wholly unper-
suasive in that the flyer made reference to presenting only “some rates
and language™ from the aforesaid contract. It is thus to be observed the
handbill in these respects would appear to be susceptible of varied inter-
pretations. However, and, in any event, for reasons related infra, 1 need
not resolve these aspects of the claimed misrepresentations.
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ent’s further contentions in that regard are that the Re-
gional Director’s decision reveals not only that he con-
cluded there was no merit to Objection 8 solely because
of the now overruled Shopping Kart rationale, but that
the Regional Director, in concluding such were arguable
misrepresentations and of a type no longer objectionable
misrepresentations under Shopping Kart, supra, concluded
that they formerly were; and has thus effectively already
concluded and found these rate discrepancies would
have constituted objectionable misrepresentations under
the Hollywood Ceramics standard. The latter contention
would seemingly appear to be not without some argu-
mentative merit but on closer analysis not deemed
wholly persuasive. However, even were this so, I reject
any further contention by Respondent that the Board has
itself already so concluded and/or so found by virtue of
its review of the Regional Director’s report and the
Board’s subsequent certification, cf. Summa Corporation
d/b/a Frontier Hotel, 242 NLRB 590 (1979).

Analysis, Conclusions, and Findings

The relevant standard for review of election misrepre-
sentations as initially expressed in Hollywood Ceramics,
supra, being now reaffirmed by General Knit, supra,
teaches:

. an election should be set aside only where
there has been a misrepresentation or other similar
campaign trickery, which involves a substantial de-
parture from the truth, at a time which prevents the
other party or parties from making an effective
reply, so that the misrepresentation, whether delib-
erate or not, may reasonably be expected to have a
significant impact on the election.

General Knit additionally provides:

. . employees should be afforded a degree of pro-
tection from overzealous campaigners who distort
the issues by substantial misstatements of relevant
and material facts within the special knowledge of the
campaigner, so shortly before the election that there
is no effective time for reply.

The significant impact test applied in the above misrepre-
sentation standard is not one of the actual impact it had
on voter’s choice, but whether the alleged misrepresenta-
tions had a tendency to mislead, Modine Manufacturing
Company, 203 NLRB 527, 531 (1973); Miller’s Pre-Pared
Potato Company, Inc., 240 NLRB 1302 (1979).

From the earliest days of the application of Hollywood
Ceramics, the importance of local wages and fringe bene-
fits as an argument for or against unionization has re-
mained unquestioned, Walgreen Co., 140 NLRB 114},
1143 (1963). Comparisons made in such matters have
been consistently recognized by the Board as being of
*“vital” and “utmost” concern to employees, Coca-Cola
Bottling Company of Louisville, 150 NLRB 397, 400
(1964). See also Grede Foundries, Inc., 153 NLRB 984
(1965). In my view, this is not the case where there
would appear to be warrant on the overall facts to con-
clude that the substance of the comparison as made
exists, and has been only imprecisely vaguely, or even in-

artfully summarized; nor a case where, at best, there may
have been only exaggerations or assertions made subject
to different interpretations, but not such as to be con-
cluded as constituting substantial misrepresentations of
the actual economic base which is in such manner pre-
sented for the comparison; or in the overall circum-
stances presented unlikely to have had an impact on em-
ployees.!® Here, in contrast, it is observed that the mis-
representation involved wage rates, which were offered
by the Union in each of the 14 classifications in the flyer,
for comparison by the employees, with their own wages
in the plant, and which, even with factoring of an allow-
ance for applicable cost-of-living (as found by the Re-
gional Director), nonetheless contained across-the-board
significant discrepancies or overstatements. The present-
ed rates were thus found by the Regional Director (and
uncontestedly so by the Union) to be, in regard to each
classification, 11 cents to 30 cents higher than the actual
wage rates in effect under the California contract. I am
thus constrained to conclude that across-the-board dis-
crepancies of that magnitude in rates presented by the
Union to the employees for a comparison of their own
rates are of sufficient stature to constitute substantial mis-
representations thereof by the Union.l® In passing I
would further note that Respondent’s reliance on the
pre-Hollywood Ceramics Board holding in The Cleveland
Trencher case, supra, would appear generally supportive
that variances of the magnitude here reflected are to be
regarded as substantial. However, as the Union.told the
employees that rates offered for camparison were (only)
“some rates” of the contract, in my view, Respondent’s
additional reliance on the Board's holding in the Cali-
dyne Company, supra, is misplaced, as that case would
appear in that respect inapposite on its facts.

18 See and compare Russell-Newman Manufacturing Co., Inc., 158
NLRB 1260 (1966} (in regard to accurately summarized total wage im-
provements, though unspecified as being “over a three year period™);
Shaffer Bayport-Division of Shaffer Tool Works, 170 NLRB 1506, 1507
(1968) (referenced wages closely approximating actual rates, with addi-
tion of fringe benefits); The Jeffrey Manufacturing Company, Morristown
Division, 180 NLRB 701, 703 (1970) (wages substantiated with incentive
considerations); and Wagner Electric Corporation, 227 NLRB 1748 (1977),
enfd. 586 F.2d 1074, 1077 (5th Cir. 1978) (cost-of-living increases accu-
rately presented, though with certain misstatements in regard to effective
months). For similar treatment of other exaggerations and overstatements
also not deemed amounting to a substantial departure from the truth, see
Follett Corporation, 160 NLRB 506 (1966); and Cross Baking Company,
Inc., 186 NLRB 199, 200 (1970).

1% To be sure Respondent would apparently contend, inter alia, that
there may have been a view to support even higher variance, as much as
$2. There is, however, no clear and/or convincing evidence in the
present record to support or reject such a finding, and it would sceming-
ly thus appear under all of the circumstances that further hearing thereon
would be necessary before that contention might be resolved. However,
in my view, even Respondent’s raised spectre of the contended $2 vari-
ance, or misrepresentation, does little to diminish the uncontested across-
the-board discrepancies of 11 cents to 30 cents as sufficient to constitute a
substantial misrepresentation, whether by the originating campaigner in-
tention, or not. Consequently, I have concluded that further hearing
thereon (or on any other matter which might be deemed as in factual
contention) is not necessary or warranted in view of all the attendant cir-
cumstances. Cf. Westinghouse Electric Corporation, 240 NLRB 731 (1979);
Hunesville Manufacturing Comp a Division of M. Lo in & Sons,
Inc., 240 NLRB 1220, fn. 1 (1979); and Bata Shoe Company, Inc., 157
NLRB 1, 5-6 (1966).
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Finally, in regard to Respondent’s intended reliance on
Houston Chronicle Publishing Co., supra, with all due def-
erence to that court’s view, I am nonetheless bound by
existing Board precedent which would appear to remain
contrary in assessment of the particular circumstances
there presented.

1 further conclude and find that other circumstances
also shown unequivocally attendant in this matter were
as follows: that the Union had thereby presented for
comparison by the employees wage rates at a distant and
insufficiently identified plant, which rates were made by
the Union to appear to be part of an existing contract,
but which rates in fact are established as being substan-
tially inaccurate; and further that these inaccurate rates
were presented under circumstances reasonably to be
deemed as suggesting to employees that the Union had
special knowledge thereof; and in circumstances and so
close to the election as to preclude the employees, who
themselves under such circumstances are to be regarded
as having had no access to the contract, from any inde-
pendent evaluation, and, as well, to preclude the Em-
ployer from making an effective reply. Election misrep-
resentations of this type, nature, and circumstance, when
previously reviewed under the Hollywood Ceramics
standard, have been consistently held by the Board to be
enough to warrant an invalidation of the results of such a
conducted election, whether the misrepresentation be
brought on by employer, or union conduct, cf. Steel
Equipment Company, 140 NLRB 1158 (1963); Western
Health Facilities, Inc., 208 NLRB 56, 57 (1974). See also
Zarn, Inc., 170 NLRB 1135 (1968); Allis-Chalmers Manu-
Jacturing Company, 176 NLRB 588 (1969); and Nash
Finch Company, 242 NLRB 1251 (1979).2° It is well es-
tablished that, in defense of its refusal to bargain with a
certified union, the burden is on the respondent to show
that the underlying election on which a certification rests
was one that was not fairly conducted and the resulting
certification was thus improper, N.L.R.B. v. OK Van
Storage, Inc., 297 F.2d 74, 75 (5th Cir. 1961); N.L.R.B. v.
Mattison Machine Works, 365 U.S. 123, 124 (1961).
Having concluded above that there is merit to Respond-
ent’s contention for an application of current Board
precedent as contained in General Knit, and having fur-
ther concluded that application of the Hollywood Ceram-
ics misrepresentation standard (therein reaffirmed) to the
substantial wage rate discrepancies (earlier found by the
Regional Director) does appear to raise circumstances

20 On the matter of the employees’ ability to independently evaluate, 1
have not overlooked in my consideration the effect of the Board’s hold-
ing in Essex Wire Corporation, 188 NLRB 397, fn. 3 (1971), modified on
other grounds 496 F.2d 862 (6th Cir. 1972). There the Board while set-
ting aside an eclection on other grounds concluded that the election
should not be set aside on the basis that both parties in presenting their
arguments on the same issue (involving compared wages at identified
plants) had both done so (if independently considered), in certain re-
spects, seemingly substantially inaccurately. However, under the overall
cifc there pr ted, the Board expressed an unwillingness to
conclude that the employees could not have evaluated an issue thus ad-
dressed and presented to them by both parties, though in some respects
inaccurately by both parties. It is my view, however, in any event, that
the instant case is one which is wholly distinguishable from Essex Wire,
supra, in that the California contract containing the accurate rates was
never sufficiently identified either to the employees or the Employer; the
employees did not reasonably have access to it; nor did they have an op-
portunity prior to the election to evaluate any employer response to it.

such as would warrant the Board to reconsider its prior
certification of the Union, I further now conclude and
find that Respondent has successfully defended its
present refusal to bargain with the Union. Accordingly,
it will be recommended that the above allegations that
Respondent has violated Section 8(a)(5) and (1) by refus-
ing to bargain with the Union on request and by refusing
to supply the Union with requested data be dismissed in
their entirety. It would appear to follow, and it is conse-
quently recommended as well, that the other allegations
of the complaint, earlier identified as also dependent on
the efficacy of the aforesaid certification of the Union, be
also dismissed in their entirety. However, for reasons
earlier noted, I shall continue to consider and resolve the
factual matters bearing on the remaining allegations of
the complaint.

3. In regard to an alleged new absentee control
program based on a point system

The complaint alleges that, in or about June, Respond-
ent violated Section 8(a)(5) and (1) of the Act by unilat-
erally implementing a new absenteeism control program
based upon a point system without any prior notification
to or consultation with the certified Union.2! I conclude
that this specific allegation is not sufficiently supported
by the facts established of record.

It is uncontested that during this period a letter from
William P. Sheffield (Respondent’s vice president) was
distributed to all hourly employees. Insofar as is deemed
pertinent, Sheffield’s letter to employees prefaced:

Your supervisors have indicated that there is some
confusion as to how the attendance program works.
Consequently we have prepared this outline of how
the program is administered. This program has been
in use at several Van Dorn plants for a number of
years and we believe it provided a fair and uniform
attendance procedure. It is important to point out
that the purpose of the program is to correct indi-
vidual absentee problems, not to impose discipline.
Each employee’s attendance is important to the
smooth operations of the plant and the maintenance
of required production levels.

The letter went on to list categories of absence as being
excused, reported, and unexcused. Short days (tardiness
and left early) were similarly to be processed. Listed
under excused absences essentially were absences which
had already been long recognized by the Employer in its
“Employee Relations Policy Manual” which was itself
previously provided to all employees. Referenced proce-
dures for reporting absences followed procedures in
place, known to and previously followed by employees.
Absence records were kept on an annual basis, and disci-
pline cleared upon the employee completing a year with-
out further incident, a condition also previously known

21 This is an allegation that would appear controlled by earlier disposi-
tion of the 8(a)X5) refusal-to-bargain allegation. Apart from such consider-
ation, although there was much litigation of this allegation, the contro-
versy ultimately centers on unique circumstances, on which there is ob-
served to be ultimately little factual evidence in conflict.
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to employees (e.g., acknowledged by Charging Party
Vale). Disciplines to be awarded (for absences/tardiness)
were progressive, viz, for first offense—a recorded verbal
warning; second offense—written warning; third of-
fense—3-day suspension, and fourth offense—discharge.
These also were the same as had been previously pub-
lished to employees in the “Employee Relations Policy
Manual” (and had been such on this record since 1974).
It is thus clear of record that the issue in this case relates
to the identification and notice given to employees at
that time that a certain ‘“weighting amount” (points)
were applied to instances of absences/tardiness. Thus the
letter notified employees, as follows:

Once an absence has been given a category above,
it will be given a weighted amount as follows:

Weight-
Absence Category i"&;
E—Excused Absence Ex- 0 0
cused Short Day
C—Reported Absence Re- 1 172
ported Short Day
X—Unexcused Absence 2 172

Unexcused Short Day

The letter also notified employees: “Whenever an em-
ployee accumulates a weighted total of 7, the appropriate
offense discipline will apply. After another 7, the next of-
fense discipline will apply, etc.” I find that it is the al-
leged implementation of this weighted point system in
June to which the complaint allegation is addressed. The
issues would appear to be twofold: whether the above
point weighting system was in effect prior to June; and,
even if so, whether mere publication of the details of the
point weighting system in June constituted a violation of
Section 8(a)(5) and (1). Thus it is the General Counsel’s
basic position as expressed at the outset of the hearing
and in brief that Respondent’s letter to all its hourly
(unit-inclusive) employees set forth a new (changed)
absenteeism/tardiness policy, vz, one based on a point
system; and that Respondent did not bargain with the
Union prior to publishing and distributing its June policy
letter containing the new system.

The parties have stipulated the names of 13 employees
(including individual Charging Party Thomas W. Vale)
who have been since June disciplined by Respondent
pursuant to such policy. Business Representative Davis
again credibly testified that Respondent has never noti-
fied the Union that Respondent desired to change its
absenteeism/tardiness program; and Davis testified and I
find that the Union has never waived any right to bar-
gain with Respondent over changes in Respondent’s
absenteeism/tardiness policy. However, called as a 611(c)
witness by the General Counsel, David C. Bragg, Re-
spondent’s director of employee relations, testified that,
while Respondent did (unilaterally) publish the attend-
ance program to employees in June, it was not a new
program. Respondent continues to defend that it had no
duty to bargain with the Union (for reasons earlier con-
sidered and concluded to have merit) and argues it could
have changed its attendance policy at that time, if Re-

spondent had wanted to do so. However, Respondent
further contends that in this instance it has not even done
that; and that rather what it did in June was to merely
inform employees at that time of the policy that it had
been already applying, thus, in effect, it did no more
than post a written policy which has included Respond-
ent’s existing practice in the plant of using a point system
to administer fairly its published disciplines for control of
absences (and short days). Thus Respondent at the hear-
ing and in its brief contends that there resultingly has
been no change in the discipline that an employee has re-
ceived for any particular instance of absenteeism or for
any employee record of absenteeism. It is Respondent’s
further contention that consequently no employee has
been adversely affected in any way by this publication;
and Respondent asserts specifically that those employees
who have received discipline for absences since July 1
would have received the same said discipline for similar
(absenteeism/tardiness) records prior to that time. Ac-
cordingly, Respondent contends there was in fact no
change in connection therewith and consequently there
was no unilateral action taken in violation of the Act, in
any sense.

In addition to testifying that the program published in
June was not a new attendance program, Bragg also gen-
erally testified that it was one (with point weighting)
which had been in effect at Respondent’s Strongsville fa-
cility well before June. Bragg acknowledged that Re-
spondent’s “Employee Relations Policy Manual” (appli-
cable only to Strongsville) does not make any reference
to point weighting of absences/tardiness.22 Nonetheless,
Bragg testified that he had personally installed a program
(with point weighting) at Respondent’s other facilities.?3
According to Bragg the attendance control program
used at those facilities was no different than the program
used at the Strongsville facility. Bragg testified that it
was well before June that Respondent at its Strongsville
facility maintained an attendance sheet on each employ-
ee, on which a recording was regularly made of an em-
ployee’s absence or tardiness (excused or unexcused).
Bragg acknowledged that the other facilities had written
documentation of points that were attributed to employ-
ees for their absences/tardiness, though noting even
there it was not so from the start of the program at those
locations. Bragg, however, also testified that prior to
June the attendance sheets maintained at Strongsville did
not include written documentation of the number of
points, an understanding by him which we shall see is in
conflict in that particular with the testimony of the man-
ager subszquently made responsible for the running of
the program at Strongsville and contraindicated by cer-
tain (I find convincingly so) documentary evidence.
However, even in that latter respect, Bragg had aiso
compatibly testified that the personnel manager at a
given facility would have certain discretions, ¢.g., specifi-

22 [t appears an employee is provided a copy of the above manual on
hire, with updating issuance provided on change, usually occurring upon
a change of plant manager. However, the last dated formal policy state-
ment in regard to offenses and discipline was in 1974.

23 The facilities to which reference here is made are two, one (present-
ly operative) at East 79th Street, Cleveland, Ohio, and the second (for-
merly operative) at Indianapolis, Indiana.
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cally over the mechanical recording of points in writing,
30 long as the established guidelines were followed equi-
tably.?4 Bragg, who is also located at Strongsville, testi-
fied that these guidelines were followed at Strongsville,
relating his awareness that an attendance record on each
employee was logged by a receptionist, with instruction
that, when an employee got to a certain level of points,
the receptionist was to send a copy of the attendance
record to the personnel manager. Bragg testified that the
employees disciplined at Strongsville since June would
thus have received no different discipline than what they
would have received for similar records of absences/-
tardiness before the June posting. However, Bragg con-
ceded that the June posting may have been the first time
the employees actually became aware that they did re-
ceive points for their absences/tardiness as he did not
know whether or how information on it had been previ-
ously published to them.

Individual Charging Party Vale has been employed by
Respondent for some 7-8 years. Vale testified that, earli-
er in 1976 and/or 1977, he had had prior occasion to re-
ceive several verbal and written disciplines for
absences/tardiness. Vale confirmed he had received a
copy of his attendance sheet which had listed his ab-
sences and tardiness. However, Vale testified that prior
to June he was not personally aware of the existence of
any point system; and that indeed on one occasion when
he had inquired of his foreman about how a discipline
was awarded he was told only that after so many in-
stances he was to receive a written discipline. Vale also
testified that on the occasion of being given a copy of
the June letter he was told by his foreman at that time
that it (the letter) was the new procedure which would
go into effect on July 1.

Respondent’s witness, Gary M. Kupec, testified that he
had been employed by Respondent for 3 years, the first 2
years he being employed as a supervisor of employee re-
lations at the Cleveland, Ohio, facility, and the last year
as manager of employee relations at Strongsville. Al-
though Kupec received his appointment as manager on
October 1, 1977, there was apparently a period of transi-
tion, and in any event he did not arrive at the Strongs-
ville facility until the first or second week of November
1977. In testifying as to matters pertaining to the
absenteeism/tardiness control procedures and practices, I
found Kupec to be a frank, candid, and usually precise
witness. I credit his testimony in the main.28

24 The guideline of progressive disciplines for absenteeism/tardiness
has been earlier referred to. Additionally, the policy statements applicable
to the managers' responsibility in the administration of an equitable
system of rules and regulations and to provide “fair and consistent disci-
plinary action when an employee fails to observe such regulations™ were
in effect since 1974 and published. There is thus general support for
Bragg in the policy expressions published to employees in the “Employee
Relations Policy Manual,” in regard to the “Company Regulations and
Disciplinary Actions Policy,” effective at Strongsville, since November
18, 1974,

25 Kupec testified on these matters on three occasions; i.e., on each
day of the hearing. On the first day as Respondent’s witness in the case-
in-chief; on the second day again as Respondent’s witness but in response
to an earlier inquiry of the court made to both counsels in regard to
availability of certain documentary evidence potentially helpful to resolu-
tion of the factual issues; and finally at the reopened hearing following a
grant of the General Counsel's motion (over Respondent’s opposition), in
explanation of certain documentary evidence offered by the General

Beginning observation and finding are made that it
was Kupec’s personnel office which was most directly
responsible for the day-to-day operation of Respondent’s
attendance control program. Kupec confirmed Bragg
that both the Cleveland and Strongsville facilities previ-
ously had a weighted point system. However, testifying
candidly (and contrary to Bragg), Kupec also related
that the one at Strongsville was not the same as the one
at Cleveland. However, Kupec did corroborate Bragg
that Respondent’s attendance control program at
Strongsville, as structured and posted to employees in
June was in effect well prior thereto, later testifying it
had been in fact so structured since (at least) January 1.
However, Kupec testified that at all times prior to the
June posting the point weighting system which he ad-
ministered had been strictly an internal control program
run solely by his office.

According to Kupec the attendance recording proce-
dure existing at Strongsville included a timekeeper
making a daily list of people who were absent or had a
short day; i.e., were tardy or had left early. The time-
keeper’s list was forwarded to Kupec's personnel office.
This absenteeism list was then forwarded by the person-
nel office along with a call-in sheet (containing the
names, etc., of individuals who had reported their ab-
sences, etc.) to Respondent’s receptionist (Debbie Laszlo)
who then made appropriate entries in a daily attendance
book which she kept on each of the employees who
numbered in total during material times anywhere from
285 to 310.28 Laszlo did not testify in thus proceeding.
However, according to uncontradicted and in part cor-
roborated testimony of Kupec, Laszlo was advised by
Kupec that an employee upon reaching a multiple of
seven points was to be regarded in violation; and Laszlo
was instructed that at that point she was to pull the indi-
vidual employee’s attendance sheet and forward it to
personnel for an appropriate disciplinary action. In the
case of a forwarded attendance record, confirmed by
personnel as being such as to warrant discipline, a typed
warning, etc., was then prepared and forwarded along
with a copy of the employee’s attendance sheet to the
employee’s foreman. The foreman retained authority to
clear any of the recorded absences of any errors, e.g.
(unnoted) excused absences; but, if the record stood as
accurate, the foreman would then award the provided
written discipline and also provide the thus disciplined
employee with a copy of his attendance record in sup-
port of the discipline awarded. It was also Kupec’s
candid testimony, again contrary to Bragg’s understand-
ing, that essentially following his arrival, in December,
and in any event commencing on January 1, he had

Counsel and received in evidence over Respondent’s continued objection.
However, it would serve no useful purpose to Marshall Kupec's overall
testimony in that procedurally explainable but subject disjointing manner.
Rather the overall thrust of his testimony is presented by subject consid-
eration, and essentially done chronologically from his vantage point.

28 The record reveals that the receptionist job was actually even oth-
erwise a combination position. Thus, Laszlo served essentially as the
(sole) regular switchboard operator as well as receptionist and she per-
formed sundry other job assignments; ¢.g., regular maintenance of news-
paper ads, served as key operator on a telecopier, provided certain re-
liefs, and performed special assignments, as well as keeping the aforemen-
tioned daily attendance records.
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made certain adjustments in the recording system. Kupec
thus principally testified that it was at that time that he
had instructed Laszlo that she was to begin entering, in
addition to the absence, the appropriate weighted points
directly on the employee’s master attendance sheet,
which she thereafter had done. The points had not prior
thereto been actually entered on the employee’s attend-
ance card.?? According to Kupec, during the period Jan-
uary 1 through June 30, when such a master employee
attendance sheet was forwarded to personnel with the
points added to the record, a copy of same was then
made, and the points “whitened out” on the copy, usual-
ly by him, and a copy of the “whitened out” attendance
sheet then forwarded to the foreman for use in accord-
ance with the usual procedure. It was Kupec’s testimony
that unfortunately some employee records warranting
discipline had slipped by Laszlo, resulting in some em-
ployees not receiving discipline at the proper level. On
that account, Kupec relates that he had initially conduct-
ed periodic audits, testifying that he had conducted such
audits in March and May. According to Kupec this was
the attendance program with internal control by point
weighting fully in existence from January 1 through July
1. Kupec testified that there was no change effected in it
by the June posting (or publication), other than that em-
ployees were notified of its details.

Kupec thus testified that the posting of the weighting
control program in June came about as a result of some
confusion of supervisors as to the weighting of absentee-
ism and short days which had surfaced in a foremen’s
meeting in June. Kupec explained that, though there
might have been some talk about the point system prior
to June, the point system was one for internal control
purposes only; that the point system had never previous-
ly been published through his office; and that foremen
thus also had not been made privy to the weighting fac-
tors or the different categories of absences. According to
Kupec, it was because of foremen confusion in this area
which surfaced in the meeting of foremen in June that it
was decided at that time to publish the program and start
anew. (Kupec was essentially corroborated in the latter
respects by Quality Control Supervisor Dennis Dick and
Foreman Valdis Kaminskis.)28

27 Although there is an obtuse reference to an adjustment in call-in,
this is the only clear adjustment made prior to January 1. Point weight-
ing existed prior thereto. There is no issue of any unilateral act at this
time.

28 Dick, who was employed at Strongsville for just under 2 years, on
cross-examination by the General Counsel, testified that he first became
aware that absenteeism at Strongsville was kept on a strict point system
around the beginning of June. Dick testified that he had not been in-
volved with points prior thereto. However, Dick did confirm that the ex-
isting procedure was that it was the foreman who would be notified by
employee relations, which controlled the recordkeeping, that a warning
of an employee was then warranted, e.g., for absences; and that the fore-
man’s function was then only to ensure that there was no error in the
absence information supplied by employee relations. Kaminskis had been
employed at Strongsville for 7-8 years, but only since July 29, 1977, as
machine shop foreman, immediately prior thereto being employed as an
inspection leadman. Kaminskis confirmed that in the June foremen’s
meeting absentecism was discussed; that Bragg had told the foremen that
there was a point system applicable to absenteeism and tardiness; that the
supervisors had heard about it before, but they did not have the actual
figures to work with; that the foremen wanted it also to be made known
to the people on the floor exactly what the point system was; that the

Following inquiry the court made of both counsel at
the end of hearing on the first day as to the availability
of any of the attendance sheets to assist in resolution of
the issues, Kupec returned to the stand the next day.
Kupec testified that he had made random sampling of
the aforesaid records;, produced five such attendance
sheets (Resp. Exhs. 2-6); and testified that the other em-
ployees had similar records. Kupec testified that the
point weighting there shown over the period January-
June was on the same basis as that set forth in the June
publication to employees.2® On further cross-examination
by the General Counsel, Kupec acknowledged that he
had informed an employee on July 21 (in writing) that
the effective date of the procedure was July 1; and fur-
ther acknowledged that the same employee had subse-
quently filed a complaint thereon that “the new attend-
ance ‘points’ policy was not published to employees.
This policy was made retroactive to January 1978 with-
out notification to employees”; and that the Company’s
answer as given by him on July 26 was: “The effective
date of the program distributed to all employees on 6-
28/6-29-78, was July 1, 1978.” Kupec testified that new
attendance records were started for all employees on
July 1. Kupec explained further that they cleared the
records inasmuch as they were publishing the program
for the first time to all employees; and they felt that now
that employees were aware of the program they would,
in essence, start anew, start with a clean slate. (This for-
giveness of past record of absences/tardiness was not al-
leged as discriminatory or an unlawful benefit grant in
violation of Sec. 8(a)(1).)

The hearing in this matter was reopened on December
6.3 At the reopened hearing, certain documents (includ-

foremen had then requested the point system be published; and that they
were told it would be published and go into effect on July 1. Perhaps
even more significant was Kaminskis' testimony on cross-examination,
again without subsequent contradiction or rebuttal that, in 7976, his own
foreman, Tom Naypauer, had informed Kaminskis that Kaminskis had a
number of points (sufficient) to merit a verbal warning, which he had
then received.

29 The records are observed to be substantially supportive of that testi-
mony in that Resp. Exhs. 2-6 depict as follows: Resp. Exh. 2, 4 entries
with last March 4 and showing accumulated 5-1/2 points covering, inter
alia, a weighting of 1 point for a reported absence and 2 points for an
unexcused absence in January, and one-half point for a tardiness in
March; Resp. Exh. 3 depicting charged short days and excused absences
(on basis of doctor note and hospital tests); Resp. Exh. 4 depicting an ac-
cumulated 1-1/2 points for 3 instances of tardiness in March; Resp. Exh.
5 showing 11 entries from January 7 through June 13, with 10 entries in
regard to short days and with various notations of reported reasons, for
snow, illness of family and self, some excused, some not, and with accu-
mulated point total of 4; and notably also showing an individual personal
request for a leave of absence over the weekend of June 9 etc.—June 14
(but dated May 5, 1978) for stated purpose of being able to make a short
trip over that weekend without “risking an unexcused absence”; and
Resp. Exh. 6, with 7 entries of excused and unexcused absences with first
entry January 13 and last entry on April 27, with accumulated point total
of 6. Resp. Exhs. 2-6 were received over the General Counsel’s Objec-
tion which was solely made on the basis that all of the attendance
records had not been produced.

30 As earlier noted on November 9, the General Counsel had filed a
motion to reopen hearing for purposes of presenting certain newly dis-
covered evidence of the existence of employee attendance records for the
period January 1 to June 30, which purportedly did nor contain point no-
tations. (The motion also contended that certain records indicated that
the disciplinary formula published by Respondent in June was not en-

Continued
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ing some attendance sheets) were offered by the General
Counsel and received over Respondent’s continued ob-
jection. However, at the hearing, as a result of further
prehearing conference and inspection of original docu-
ments, the parties were able to agree and stipulate that
point totals did in fact appear on the original attendance
records of the three employees whose attendance records
were subsequently offered in evidence; and even more
significantly that these totals were “whited out” and thus
did not appear in the copy supplied to the respective em-
ployee. With such agreements and record testimony
thereon, three exhibits (I now find) also bear visible evi-
dence of the “whitening out” process. (A fourth record
reflected point total, all of which, however, occurred
post-July 1.)

The reopened record otherwise has established that
employee James H. Harper received a suspension on
March 21-23, though his attendance record revealed last
entry occurred on February 11 by which time he had ac-
cumulated seven points. The record also reflects that in
1978, prior to July 1, employee Robert Behum had re-
ceived only a 3-day suspension on March 21-23,3! de-
spite the attendance record of Behum exhibiting that
prior thereto Behum had had recorded at least 7 in-
stances of unexcused absences and 2 instances of tardi-
ness (or 15 points) at the time. Further, his record re-
flects he had accumulated seven additional points by
June 23, sufficient for discharge, but he was not dis-
charged at that time. Finally, the record before me re-
flects that in 1978, prior to July 1, employee David L.
Taylor had received a verbal warning in May, this de-
spite the attendance record of Taylor exhibiting that,
prior thereto, Taylor had had recorded some 25 in-
stances of tardiness and 7-8 unexcused absences, or
enough points for discharge.

Called as a witness by Respondent and testifying in ex-
planation of the handling of the above attendance
records, Kupec testified that the above points were en-
tered by Laszlo on these documents at the time of occur-
rence; that, in the periodic audit he conducted in March,
he discovered that employee Behum was overdue and at
that time Behum was awarded the next step discipline
which for Behum was suspension; and that Behum was
not discharged following the June 23 incident inasmuch
as at that point Respondent was going to publish the pro-
gram and did not give discipline to any employee in
June. Kupec testified that in a similar audit conducted in
May that he only then discovered that employee Taylor
had not been disciplined and he was awarded the next

forced prior to July 1, 1978.) Over Respondent’s objection, the hearing
was ordered reopened for the limited purpose of presentment and ruling
upon receipt of the certain documentary evidence described therein bear-
ing upon the complaint allegation that Respondet had unilaterally imple-

ted a new ab control system based upon point system, and, if
appropriate, rebuttal evidence of Respondent.

step of discipline which in this instance, despite his
number of points, was a verbal warning. On inquiry of
the court, Kupec freely acknowledged there had been
even other instances of such employee discipline over-
sights discovered by him in the audits he conducted in
both March and May; and Kupec further acknowledged
that the Taylor matter was an instance of his own audit
oversight in March. Kupec testified, finally, that as a
consequence, since July, he has kept the daily point re-
cording to himself. Kupec explained he did so to main-
tain better control and to ensure that type of problem
(e.g., Taylor oversight) did not occur again. Kupec also
freely acknowledged on inquiry of the General Counsel
that, since July, he has resultingly actually kept a stricter
(daily) oversight of employee records of attendance. Fi-
nally it seems appropriate to note what is both well evi-
denced in this record, impressed me at hearing, and re-
flected in this Decision viz —Kupec in discussing his per-
sonnel office’s operation was consistently a frank, candid,
and I conclude therefore generally credible witness.

Analysis, Conclusions, and Findings

On the basis of the weight of the above-credited testi-
mony and documentary evidence, I am convinced and 1
find that Respondent’s personnel office, under the man-
agement of Kupec, was controlling employees’ absences
and short days through an established and published pro-
gressive system, which, however, was itself regulated by
an internal control system of point weighting which ex-
isted well prior to the month of June; and I am further
wholly persuaded as well, and I find that, contrary to
complaint allegation, Respondent’s present structure of
point weighting as published to employees in June was
one which had been in effect at least 6 months earlier,
viz, since January 1.32

The fact that this record reveals that there were disci-
pline oversights, e.g., individual breakdowns in discipline
level evaluations in the daily recording of attendance ab-
senteeism and short days on some 300 employees, does
not, in my view, change the fact otherwise convincingly
evidenced that an internal control system involving point
weighting of such absences was in place and operative in
this period. Nor does the circumstance that, in July,
Kupec personally began to keep the points daily (instead
of Laszlo) change the nature of the established disciplin-
ary control procedure itself, rather only its potential for
efficiency and accuracy. It would appear thus to follow
that the allegation of the complaint that in June Re-
spondent unilaterally implemented a new absenteeism
control program based on a point system is not shown
factually supported by the record. 1 so find. In making
such finding I have no hesitancy on this record in find-
ing as well that the weighting point system was not one
theretofore published to employees; that it previously

31 The record contains one stipulated reference to Behum's suspension
being served on May 21-23 and it being the only discipline Behum re-
ceived in 1978 prior to July 1. However, Behum’s attendance record in
evidence reveals a clear notation that a suspension occurred on March
21-23 and no reference to an award of such in May (see G.C. Exh. %b)),
a fact further corroborated in other documentary memorandum from
Behunt’s foreman (sec G.C. Exh. %a)), as well as other testimonial evi-
dence to that effect. 1 am thus persuaded and 1 find that Behum's suspen-
sion award occurred on March 21-23, rather than on May 21-23.

32 Certain of the documents produced by the General Counsel provide
indirect evidence of points being assessed, in the sense of evidencing their
removal (i.e., the “whitened out” process). They were obviously received
by employees with disciplines awarded before June. They are compatible
with other similar documentary evidence earlier produced by Respond-
ent. These records, along with the thus supported and credited testimony
of Kupec and others, are deemed conclusive on the matter of point
weighting use.
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was strictly used for internal regulating control purpose
by the personnel 6ffice which had that (published) re-
sponsibility; and that, resultingly, employees generaily
and some supervisors individually were not aware that
the Employer was strictly using the point system in the
control of its employees’ absences by discipline awards.
However, I am as well convinced on this record that su-
pervisors were generally aware that there was a point
system, though they did not have the details of its oper-
ation, and not unreasonably so, since it was an internal
control measure utilized solely by the personnel depart-
ment which kept the attendance records. Thus, unless it
is to be concluded that the mere publication of the de-
tails of the existing practice alone is sufficient to consti-
tute unilateral action, the instant complaint allegation
must fail on the facts. Where there is independent and
convincing evidence that a practice was in place and op-
erative, as there is here that the practice or systematic
use of weighting points on absences/short days was in
place and operative in Respondent’s plant, I do not be-
lieve that the mere election of Respondent in June to
publicize to its employees the details of that established
practice for their working place edification constitutes a
unilateral change in their employment conditions, any-
more than it would effect change in their working condi-
tions for an employer to inform a chosen bargaining rep-
resentative of that fact upon an inquiry of the latter as to
the details of how the employer’s discipline of absences
was then being administered. In short, I conclude and
find that, by publicizing to its employees its established
and operative internal practice or system of point
weighting, convincingly shown as used for some 6
months prior to June in the control or regulation of its
(published) progressive disciplining awards for employ-
ees’ absences short days, that Respondent has not there-
by implemented a new absentee control program based
on a point system; and consequently that Respondent has
not at that time engaged in a unilateral change of existing
terms and working conditions of its employees within the
meaning of Section 8(a}(5) and (1) of the Act.33

Finally, I address the General Counsel’s argument
raised in brief that, even assuming that the policy was in
existence and enforced prior to July 1, the plan was at
best, prior to July 1, haphazardly enforced. In that con-
nection the General Counsel has called for an adverse in-
ference to be drawn over Respondent’s failure to pro-
duce records to show that the 7-point element of the
system was enforced prior to July 1, in the face of the
General Counsel’s evidence offered at the reopened hear-
ing showing that it was not done so in regard to employ-
ees Taylor and Behum. An adverse inference is warrant-
ed, of course, where he who has the burden and strong
evidence bearing thereon fails to produce it. Fair infer-
ence is that he does not produce it because it does not

33 The General Counsel’s reliance on Southland Paint Company, Inc.,
157 NLRB 795, 796 (1966), would appear misplaced as in that case the
Board concluded it was necessary to separate old rules from new where it
was clear that the record did not establish prior existence of each of the
26 plant rules and where the rules themselves were published under case
circumstances revealing such publication was a part of the respondent’s
overall and continuing conduct aimed at undermining the union’s
strength and of retaliating against its employees for selecting the union.
Here there is neither allegation nor proof of the latter.

support his position. However, under the entire circum-
stances of this case, I decline to draw such inference.
First, the complaint allegation is not addressed to
claimed unilateral action or change in June in enforcing
or more strictly enforcing discipline at a 7-point level.
Rather, it very clearly has charged Respondent with an
implementation of a new absentee control program based
on a point weighting system. It was thus the General
Counsel’s burden to show that a new absentee control
program was in fact implemented (developed or intro-
duced) based on a point weighting system at that time. It
was Respondent’s burden, in terms of its advanced de-
fense, inter alia, to show that the point weighting system,
which it published in June, previously existed, which I
have now found on convincing evidence was the actual
case. Second, the short answer to the General Counsel’s
present contention that, even if the point weighting
system previously existed, it was not enforced is that that
was not the allegation of the complaint nor the issue liti-
gated. Third, even if it be assumed, arguendo, that the en-
forcement of the seven-point level is reasonably to be
viewed as encompassed within the present complaint al-
legation, I would still conclude this is not a case for ad-
verse inference. In the latter respect, it cannot reasonably
be argued even then that the enforcement of the seven-
point level was other than one subordinate element of
the complaint allegation. At close of the hearing on the
first day, the court inquired of both counsel as to the
availability of attendance records upon which point fac-
toring had, according to testimony of Kupec, occurred,
to assist the court in resolution of this factual matter. In
response thereto Respondent’s witness, Kupec, on the
following day produced sampling of such attendance
records and testimony that there were others. The sam-
pling records offered the various point weighting of the
order published in June was being assigned to the var-
ious classifications of absences/short days during the
period of January through June. The General Counsel’s
records subsequently offered in the reopened hearing3+
were acknowledged to bear evidence of whitened out
process and failed of original intention as evidence that
point factoring on these employees had not occurred. In
fact they are convincing evidence to the ccntrary. To be
sure the samplings offered by Respondent do not portray
a seven-point enforcement, and the General Counsel has
produced evidence of employees Behum and Taylor
where the seven-point level was not in fact enforced.
However, Respondent offered credible evidence in re-
buttal (explanation) thereof. I am thus reluctant to draw
on adverse inference in the above circumstances; and es-
pecially so where other documentary evidence offered
by the General Counsel, e.g., attendance record of
Harper, if anything, would serve to support enforcement
at the seven-point level. Other arguments raised by the
General Counsel either fall short of the complaint allega-
tion and/or litigation considerations, or are not persua-
sive in the face of the above evidence, including the tes-

34 Hearing reopening itself was limited to documentary evidence bear-
ing upon the complaint aliegation that Respondent unilaterally imple-
mented a new absentee control system based on point system and if ap-
propriate rebuttal evidence of Respondent.
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timony of Kupec, whose testimony in this area 1 have
found credible. Untimely correction of®5% occasional
plant errors of omission in a plant this size, in my view,
"is plausible, and thus does not make for an automatic vio-
lation of the law; nor convinces me that adverse infer-
ence is appropriate in the circumstances of this case.

I thus conclude and find that wholly apart from the ul-
timate efficacy of any other employer contention in de-
fense (e.g., of substantial misrepresentation) that the in-
stant allegation of the complaint that the Employer has
acted unilaterally in implementing a new absenteeism
control program based on a point system is simply one
not shown factually supported on this record. Accord-
ingly, I shall recommend that this complaint allegation
also be dismissed.

4. The remaining allegations of 8(a)(1) interference,
restraint, and coercion

a. The alleged interrogations by Vice President
Sheffield

The complaint alleges that, on March 16 or 17 and
again on May 14, Vice President Sheffield interrogated
an employee concerning his union activities, sympathies,
membership, and/or affiliation of other employees. Re-
spondent defends that, if any such conversations oc-
curred, they were not unlawful under the attendant cir-
cumstances.

Thomas W. Vale has been employed by Respondent at
its Strongsville plant for 8 years, and at the time of the
hearing was employed as a numerical control machinist.
The record reveals that Vale had been initially active on
the Union’s organizational committee and that in an elec-
tion conducted on June 12, 1977, for various employee
positions with the Union, Vale was elected to serve on
the Union’s negotiating committee. However, it was not
until by letter dated February 22 that the Union notified
Respondent’s president, Samuel H. Smith. Although no
copy was sent to Sheffield, he acknowledged that he
became aware that Vale occupied some position with the
Union; and Respondent has stipulated that the Employer
was aware that Vale held a position on the negotiating
committee prior to the incidents described hereinafter. 1
am convinced and I find that Sheffield was aware that
Vale held a position on the Union’s negotiating commit-
tee at the time of the following conversations he had
with Vale. The instant conversations centered around
employee strike votes. The parties have stipulated that
two strike votes were taken by the employees, one on
April 2, and the second on May 7.

Vale relates that it was about March 16 or 17, though
1 find probably a week or so later, that Sheffield ap-
proached him in the plant by his machine while Vale
was having a cup of coffee. Two other employees, Jeff
Tellak and Jimmy Ditch were also present but they did
not testify. The record reveals that prior to this time

38 For general discussion in this area, see 2 Wigmore, Evidence § 291,
pp. 180-188 (3d ed. 1940); 1 Jones on Evidence, 5th ed. (1958), §§26-33,
pp. 58-65. Respondent’s witness, Kupec, having direct knowledge of the

there had been a union flyer passed out to employees in
front of the plant announcing that there would be a
strike vote taken on April 2. According to Vale, after
plant pleasantries were passed, Sheffield asked him,
“Well, are you fellows going out on strike this week-
end?”’; and Vale replied, “Yes, I guess we are”; adding
he hoped they would save the skids for a bonfire for the
picket line, at which point they all laughed. According
to Vale, Sheffield also said: “Well, you guys don’t have
to go out on strike” and “You really don't need a
union.” On cross-examination, Vale did not relate Shef-
field saying, “You really don’t need a union” but did tes-
tify that Sheffield had said in addition to “you” should
not go on strike, that there is no point in striking. The
first strike vote was taken at the union hall and voted
down.

Vale testified that a second such conversation oc-
curred in the same place on May 14 or May 21 but that
he was not sure of the date. Again employee Tellak was
present. I am satisfied that the instant incident occurred
shortly before May 7, the date of the second strike vote.
Vale relates that Sheffield approached him again and
said, “I hear you guys are voting for a strike again this
weekend.” Vale replied they were and hoped they
would win. According to Vale, Sheffield said, “Well,
again, I don’t think you need it.” (On cross-examination
Vale again confirmed that Sheffield had said that they
did not need to go out on strike.) Vale recalls Sheffield
said also, ‘““You guys should just keep right on working
and let the Union fight it out in court with the Compa-
ny”; and “The Company’s stand is: We don't want to
recognize the Union. We want to fight it out in Court.”
On cross-examination Vale recalled that Sheffield told
him, “Let the Union do the fighting. Why should you
guys go out when the Union is going to go out and col-
lect all the money and you lose wages. Let them fight it
out in court.” Vale recalled he told Sheffield that they
needed a union and that ended the conversation.3¢ The
second strike vote was also voted down by the employ-
ees.
Sheffield relates that he regularly walks through the
plant and that frequently Vale spoke with him. However,
he acknowledged in regard to the first conversation that
he was at the time concerned that there was going to be
a strike. He recalled asking Vale if he thought they were
going to have a vote, but did not recall clearly what
Vale had responded, nor particularly the rest of the con-
versation. However, Sheffield testified that he did not
specifically ask Vale how Vale was going to vote, or his
feelings about a strike; nor about other employees’ feel-
ings. Sheffield also confirmed there was a second con-
versation in which they had again discussed the possibil-
ity as to whether they would have a strike. Sheffield ac-
knowledged that the Company’s position was that they
felt the Union ought to fight the thing out and not have
everybody go out on the street; and freely conceded that
he had told that to Vale. Sheffield also acknowledged
that he had had other similar discussions with other em-
ployees in regard to the Company’s position on the

system, testified thereto and having produced supporting dox ary
evidence, adverse inference did not further lie on basis of Respondent’s
failure to call Laszlo. /d. sec. 29.

38 Vale's testimony also did reveal that there was some prior conversa-
tion between them about the plant superintendent.
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strike; and that he had spent time clarifying the Compa-
ny’s position, including concerning certain information
posted on the bulletin board (discussed next).

It is observed that Sheffield’s recollections are essen-
tially compatible with Vale's testimony. 1 credit Vale. [
further find that on two occasions shortly before each of
the strike votes that Respondent interrogated an employ-
ee about an upcoming strike vote, and in substance and
effect urged that the strike vote not be supported by the
employees who would lose wages, that these instances
were not isolated, and that thereby Respondent has en-
gaged in conduct constituting interference with Section 7
rights and thus conduct which I find was violative of
Section 8(a)(1) of the Act. Cf. Cagle’s Inc., 234 NLRB
1148, 1150 (1978).

b. The May 4 letter of President Smith

Following certain testimony of Vale in regard to a
document posted on the bulletin board, Respondent sub-
sequently introduced in evidence a certain letter of Presi-
dent Smith addressed to the employees and dated May 4.
After its receipt in evidence without objection, the Gen-
eral Counsel moved to amend the complaint to allege
that certain language therein contained was violative of
Section 8(a)}(1) which motion was granted for reasons
which appear on record.

Insofar as pertinent the letter contained the following
paragraph.

First, the Company did not state that it had no in-
tention of negotiating a contract. What the Compa-
ny did say was that it would not bargain with the
Union until the federal courts have determined
whether the election was a fair one.

It is the General Counsel’s contention that the foregoing
statement constituted an independent violation of Section
8(a)(1). The General Counsel would rely on The May
Department Stores Company, 191 NLRB 928, 937 (1971),
a case which I would find dispositive of the issue were
this a case where the facts were that the employer
during this period had refused to bargain with the union
in violation of the Act. Inasmuch as for reasons ex-
pressed at length heretofore, I have been led to conclude
under applicable and current precedent that the Re-
spondent was not under a legal obligation to bargain
with the Union under the special circumstances of this
case, I shall, consistently therewith, recommend that this
allegation of the complaint also be dismissed.

c. Alleged coercion and restraint by Foreman Valdis
Kaminskis

The complaint alleges that during March 15-20, the
exact date being unknown, Respondent had coerced and
restrained an employee by Foreman Kaminski informing
the employee that Respondent would never recognize or
bargain with the Union. Respondent defends essentially
that this incident did not happen. Respondent relies on
Kaminskis’ hearing denial and in brief contends that em-
ployee Vale’s (the involved employee) testimony on the
incident kept changing; that the General Counsel did not

offer corroborative witnesses; and that in any event the
circumstances of the conversation were not inherently
coercive inasmuch as there was no representation cam-
paign going on. I reject the latter as a viable defense.
Evaluation of other contentions requires closer analysis
of the evidence.

Vale recalled that during the week of March 15-20,
and before the first strike vote, Foreman Kaminskis had
come up to him while he and (unidentified) others were
talking about the strike. Vale related on direct examina-
tion that Kaminskis had said: “Well I don’t care if you
guys go out on strike or not”; adding that Sam [Presi-
dent Smith] will never recognize the Union; that he
would build the machines in other plants first; that Re-
spondent had done it before and it would do it again. On
cross-examination Vale then related that the first thing
Kaminskis had said was that Sam will never recognize
the Union; that, when Vale did not immediately respond,
Kaminskis had then said that they had been in a meeting
and that was said, that Sam would not recognize the
Union; Respondent would build the machines in another
plant, if you were on strike; and that it has done it before
and it will do it again. On later inquiry by me as to this
incident, Vale’s recollection then was that Kaminskis had
told them the Company had a meeting with the foremen,
that the foremen were told to go out and talk to the guys
to keep them from talking about a strike vote, to tatk
them into not striking. On this occasion Vale recalled
Kaminskis had then said: “You don’t have to go out on
strike”’; that “If you go out on strike, we are just going
to build the machines in another plant”; that “Sam will
never recognize the Union”; and that it was said in the
meeting that Sam would never recognize the Union, he
would fight them all the way.

Kaminskis testified that he had been employed by Re-
spondent for 7 years and 10 months, but only since July
29, 1977, as a foreman (thus well after the election was
conducted in the underlying representation case). Ka-
minskis testified that he had supervised Vale during the
months of April-June, though with some leading, ac-
knowledging it could have included the month of March.
Kaminskis testified unequivocably that during that
period, and, in any event, since becoming a foreman he
had never told Vale that Sam Smith would never recog-
nize the Union. Kaminskis further testified that he had
never personally heard President Smith say that he
would never recognize the Union. It is to be initially ob-
served that Kaminskis did not deny having a conversa-
tion with Vale during this period about the strike, etc.,
nor subsequently testify as to his version thereof.

Kaminskis did confirm that he had been present in a
meeting of supervisory personnel in which President
Smith had said that Van Dorn was going to test the
Union’s certification through court appeal. In that
regard, Vale on cross-examination had denied that Ka-
minskis had made that specific statement to him; and Ka-
minskis himself, of course, has not affirmatively testified
that he ever did. I thus credit Vale’s denial. Kaminskis
did not know if he had ever spoken to Vale about the
Company’s building machines in another plant in the
event of a strike. Kaminskis testified that it was prior to
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becoming a foreman that he had told Vale that Sam
Smith will fight the Union all the way.37 Significantly,
Kaminskis’ testimony did not refute Vale’s testimony that
Kaminskis had told Vale that the foremen were instruct-
ed to talk the men into not striking; and, equally signifi-
cantly, Vale did not refute Kaminskis’ testimony that
Vale and Kaminskis had had earlier discussions before
Kaminskis became foreman in regard to the Union and
the Company and specifically in regard to Kaminskis’
placement of the statement that Smith would fight the
Union all the way in time, prior to his becoming a fore-
man.

There was nothing in the demeanor of either witness
Vale or Kaminskis that would warrant my readily credit-
ing one more so over the other. To be sure there are
some sequence discrepancies in the account of Vale ob-
servable above, which do weaken the persuasiveness of
certain of Vale’s recollections (though not on the point
of complaint allegation), since I am wholly convinced
that Vale and Kaminskis had discussions in regard to the
Union and the Company’s reaction to it, earlier, and
prior to Kaminskis becoming a supervisor.3® I do not
overlook Respondent’s contention that the General
Counsel did not offer to produce any other witness in
corroboration of Vale (nor does the record reveal clearly
their lack of identity or unavailability). However, there is
acknowledged evidence that Smith did speak to the fore-
men and tell them that the Company was going to test
the Union’s certification, thus impliedly, at least, foremen
were told the Union would not be recognized at that
time. As noted, Kaminskis has not contested Vale’s
denial that he was told by Kaminskis that there would be
a court test, a denial which I have found credible. In that
connection Kaminskis has also not denied that they did
have a conversation; nor denied Vale’s testimony that in
that conversation that Kaminskis had related there was
an instruction given to the foremen to go out and talk
the employees out of striking. 1 am wholly persuaded
that there was such an instruction and the Kaminskis-
Vale conversation resulted therefrom. As I find it im-
plausible that Kaminskis would have made no mention of
the Company's basic position vis-a-vis the Union, in that
conversation, on balance, I conclude and find, wholly
apart from whether Kaminskis had ever personally heard
Smith say so, that the weight of the above evidence
makes it appear as to be the more probable than not, and
thus sufficient to support finding that, some time and
probably shortly before the first strike vote of April 2,
Kaminskis did tell Vale, who was then on the Union’s
negotiating committee, that Smith would never recog-
nize the Union; and that the employees did not have to
g0 out on strike, that if they did the Company would
just build the machines in another plant; that there had
been a supervisory meeting in which Smith had said in
that meeting that he would not recognize the Union; and

37 Kaminskis testified that there had been no prior strike at Strongs-
ville; that there had been one at Respondent’s East 79:4 St. (Cleveland)
plant; but that he did not work there, and he did not know if the work
had been continued there or done elsewhere.

38 | would observe further that conversations prior to Kaminskis be-
coming a supervisor would, in all probability, have been outside the in-
stant 10(b) period.

that the foremen had then been instructed to go out and
talk the employees out of striking. Being thus persuaded
of the evidence, 1 further find that thereby Respondent
has coerced and restrained employees in the exercise of
their Section 7 rights (and Sec. 13 as well) in violation of
Section 8(a)(1) of the Act.

d. The alleged denial of union representation

The complaint alleges and the General Counsel con-
tends that Respondent on or about August 18 has violat-
ed Section 8(a)(1) by unlawfully refusing a request of in-
dividual Charging Party Vale for union representation at
an interview and/or meeting which Vale reasonably be-
lieved would result in adverse action in connection with
the terms and conditions of his employment and/or
would result in his being subject to adverse disciplinary
action; and at the end of said interview/meeting suspend-
ing Vale. The General Counsel relies on N.L R.B. v. J.
Weingarten, Inc., 420 U.S. 251 (1975); Quality Manufac-
turing Company, 195 NLRB 197 (1972); and Mobile Oil
Corporation, 196 NLRB 1052 (1972), as explicating the
basic statutory right which Vale was denied upon his re-
quest.3? It is Respondent’s contention that Vale did not
request that hourly employee McNeely be present until
the meeting was over. It is Respondent’s position that it
fulfilled its obligations under the above cases, if it had
any, by at that point terminating the interview.4® Re-
spondent contends also that Vale never asked for union
representation but for McNeely by name. Since McNeely
was known by Respondent to be the elected (designated)
back shop committeeman, this contention is deemed per-
functorily to be without merit. The General Counsel also
contends that, since under the holding of Certified Gro-
cers of California, Ltd., 227 NLRB 1211 (1977), that the
refusal of the second request of an employee for union
representation after being told his record was reviewed
and he was to be issued a warning and disciplinary layoff
was also violative of Section 8(a)(1), even Respondent’s
version of interview cutoff at that point is without merit.
Essentially the issues are observed to be: of fact, viz,
when during the interview did Vale make a request for
McNeely; and, second of law, viz whenever made and re-
fused were the circumstances of subsequent discipline
such that Vale is to be deemed as having been denied
union representation in violation of Section 8(a)}1).
Apart from the above, the facts are essentially not in dis-
pute.

The record reveals that Vale made a request for a
leave of absence of 2 (excused) days off (August 16 and
17) to make a trip out of town to be present for his son’s
graduation from boot camp. Vale'’s request was initially
refused by the plant superintendent. At the time, Vale al-
ready had three attendance record points. On August 15
Vale made inquiry of Foreman Kaminskis, “if you come

3% The General Counsel also relied on A4A Equipment Service Compa-
ny, 238 NLRB 390 (1978), Amoco Oil Company, 238 NLRB 551 (1978).

49 Respondent also relies on Diamond Reo Trucks, Inc., 212 NLRB 651
(1974); and Western Electric Company, Inc., 205 NLRB 195 (1973), where
the Board held the employer did not violate Sec. 8(a)}(1) where the em-
ployer permitted the employee to leave the interview after the request
for representation was denied.
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in at 7 a.m. and leave 6 minutes after 7, what are you
charged?” Kaminskis replied, “About a half a point for
leaving early.”4! On the following day Vale reported to
work at his apparently usual time of 6:45 a.m. However,
knowing that his machine was down, he did not go to
his work station in work clothes. At 7:06 a.m. he looked
for his foreman (Sloan) to tell him that he was leaving.
As Sloan was not in that day, Vale reported to Foreman
Winley that he was leaving. Winley inquired why he had
bothered to come in; and Vale explained to save his job
one-half point. Winley told him that he should have
taken one point and stayed home. Vale then told Winley
that Kaminskis had told him he would be marked as
leaving early. Winley replied, “Well, go ahead and go. 1
will check into it.” Before leaving, Vale also called from
in the plant, reporting that he would be off the next day.
Vale thus expected to be charged only a point and one-
half, instead of two points for his reported time off.
When Vale returned to work on August 18 he found his
timecard had been pulled. Vale inquired of Foreman
Winley, who advised Vale that Vale was wanted in the
personnel office at 7:05 a.m. Upon arriving at the office
Vale observed that Kupec, Denny Dick (then acting su-
perintendent), and Vale’s foreman, Bill Sloan, were
present. Vale asked if they wanted him and they said
yes, to come in and sit down, which he did.

Vale’s version is that Dick began by asking if Vale
knew why he was in there; and Vale replied no. Accord-
ing to Vale, Dick then said, “You made a mockery of
the Company rules”; and Vale replied, “l1 don’t know
how.” Vale relates that Kupec then told him, “Well, this
is a disciplinary action’; and that he immediately replied,
“Well, wait a minute. Before you go any further, I want
Gene McNeely in here. I want him in here to hear what
is going on.” Vale has Kupec reply: “No you can’t have
anybody in here, this is not a complaint procedure. It is a
disciplinary action. When you come back to work you can
have anybody you want in the complaint procedure.”
(Emphasis supplied.) According to Vale they then asked
him what he did; Vale told them; and they told Vale he
had made a mockery of the Company’s rules. Vale then
said that he did not think he should be disciplined; that
he thought he was being made an example of; and that
he was willing to take a whole point for the day but that
he thought he should be allowed to return to work. Vale
relates he was told that he was being suspended until fur-
ther notification, that Foreman Sloan would escort him
out of the plant, and that he would be notified further
that afternoon by phone. At 2 p.m. Vale was notified by
phone that he had received a 5-day suspension, which
was followed up by registered letter. Vale pursued the
matter in the available complaint procedure. During the
complaint procedure, Vale requested the Company to
put in writing the matter of his requests for McNeely
(and denials) but the Company refused twice to do so

41 Contrary to Vale’s recollections, I credit Kaminskis' testimony that
Vale did not tell him at the time what was the reason for his inquiry.
Kaminskis’ testimony on this matter was firmly and convincingly given
and I credit it. I also credit Kaminskis that he was not aware that Vale
had already asked for time off and been denied it. It is, however, to be
observed that Vale, under applicable procedures, could still take the time
off but would be charged points for doing so, one point per day if report-
ed, two points per day if not.

telling him on a third occasion that he could write his
own complaint on it. The record reveals that eventually
Vale’s 5-day suspension was reduced to 3 days. There is
no allegation of discriminatory treatment alleged.

Kupec testified that the Company has an investigative
procedure and a complaint procedure, but no disciplin-
ary investigation as such. Discipline may or may not
occur as a result of an investigative meeting with an em-
ployee. If an employee feels aggrieved by some manage-
ment action he may follow a four-to-five-step complaint
procedure. The first step of the latter is between the em-
ployee and the foreman, usually oral. From the second
step on the aggrieved employee may bring in two other
employees to serve as representative or to assist in pre-
senting the employee’s case. However, Kupec also testi-
fied that there have been occasions in the past when an
employee has been allowed to have other employees
present during an investigation, testifying (without subse-
quent contradiction) that Vale had thus been allowed to
be present in an investigative interview earlier in Febru-
ary. (Kaminskis corroborated in testifying as to an inci-
dent that he was involved in while an employee, even
several years earlier.)

Kupec testified that prior to Vale’s interview he was
aware that Vale had requested a leave of absence which
had been denied by the superintendent; that Vale had
come into work on August 16, performed no work, and
punched out at 7:06-:07; and that Vale had called in
(from within the plant) reporting off the next day. (Call-
ing in from within the plant to report off the next day
was unusual.) Kupec was not aware that Vale had
spoken to Kaminskis. Kupec testified that he had subse-
quently left word that Vale was not to begin work until
the matter was investigated in conjunction with the de-
partment head and Vale’s foreman. According to Kupec
the interview was to afford the employee an opportunity
to present any evidence of mitigating circumstances.

Kupec confirmed the meeting date and participants.
However, it is Kupec’s version that Vale did not request
McNeely until the end of the meeting. Thus Kupec testi-
fied that prior to that point he had asked Vale to state
his side, why he did, what he did. Kupec testified that it
was after they discussed the circumstances that he ad-
vised Vale that he was being indefinitely suspended
pending resolution or decision. Kupec testified that it
was at this point that Vale stated: “Well, if I am being
suspended, then I want Gene McNeely here.” Kupec re-
lates Vale was told it was an investigatory meeting, and
that it was the end of the meeting, that should Vale dis-
agree with the suspension or the decision he could bring
complaint and then bring full complement of employees
as allowed by policy. Kupec confirmed that Vale had
then (unsuccessfully) said he was willing to accept the
full point; and also that Respondent did not have to pay
him for the 6 minutes, as long as they did not suspend
him. Kupec testified that Vale then made reference to
going to the Board and Kupec replied that that was his
right. Kupec also testified that the decision had not been
made at that time; that it is made following review of all
the facts by Kupec, the department manager and the
foreman, which was done later. Kupec did not deny the
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Vale asserted refusals to include mention of the McNeely
request (and denial) in the first complaint steps. Dick
corroborated Kupec that Vale had made his request that
McNeely be present at the end of the meeting and after
they had asked Vale what happened and Vale had made
his few remarks in reply. (Dick recalled as a detail that
Vale had made the request for McNeely as Vale was get-
ting up from the chair.) Dick also corroborated that Vale
was informed that his suspension was indefinite, and that
he would be phoned or wired and the length of the sus-
pension given him. Dick did confirm that it was his view
of the matter that Vale had perpetrated a mockery of
Respondent’s attendance control system, explaining the
point as being that it was clear to him that Vale had had
no intention of coming in and going to work; that he
could not see how there would not have been discipline
in Vale’s case; but also confirming that some of Respond-
ent’s investigations do result in no discipline; and ac-
knowledging that it was following Vale’s departure that
Respondent decided the discipline would be a S-day sus-
pension. Foreman Sloan did not testify.

Analysis, Conclusions, and Findings

I find that it was following Kupec's invitation to
present his side and Vale’s offered explanation and only
after Kupec’s announcement to Vale that he was to be
suspended, that Vale had then made a request that Gene
McNeely, machine shop first-shift committeeman, be
brought in.42 However, if I am convinced that Vale did
not request McNeely before initially being told of his
suspension, I am as well convinced that he did request
McNeely immediately thereafter and unquestionably
before the management group had decided that Vale’s

42 This finding is based on the following evaluations of the evidence.
First, I do not believe that Kupec told Vale at the very outset of Re-
spondent’s investigative proceeding that it was a disciplinary proceeding;
nor that at that point that he told Vale (immediately after Vale, reported-
ly in response, had requested McNeely) that Vale could have McNeely
after Vale came back to work. Such a remark would not only have indi-
cated that discipline of Vale in Kupec's mind was a foregone conclusion
but also would have been prior to Kupec's even having heard Vale's side
of the incident, which, I have no doubt, was the very point of holding
this investigative proceeding. I simply do not believe this occurred. 1
credit Kupec’s version, corroborated as he was essentially as to the se-
quence of that meeting by Dick, and by Bragg as to the nature of the
investigative procedure being used. Nor in that context, do I find any
more persuasive Vale's recollection in regard to Dick previously having
told Vale that he had made a mockery of the attendance control system,
noting that Vale's version itself repeats this judgmental remark also as oc-
curring after Vale had offered explanation, a sequence I conclude to be
far more likely. Nor do I view it likely that Kupec who knew Vale had
taken part in an investigatory procedure in February as an assisting em-
ployee would have at the outset of this investigation denied Vale’s re-
quest had it in fact been made at the outset. In that connection, this
record reveals others had done so before, and, as noted, there is no alle-
gation of discrimination in the contended denial of an early request.
Moreover, armed with knowledge that he had discussed the very point of
likely controversy with Foreman Kaminskis the day before Vale had left
on the trip, and occupying a union position himself, 1 view it as quite
plausible that Vale would be amenable to individually present an account
of his actions and reasoning to the management group. Finally, Kupec
has impressed me on frequent occasions in his frankness in testifying on
the operation of the point weighting system. Here Kupec's version is not
only plausible, but also it is corroborated by others. In contrast, Vale's
version is less based in probability and much less convincing. According-
1y, I have credited Kupec's recollections as to the sequence of the events
over Vale's recollections on this particular matter.

discipline would be a suspension of 5 days. I am as well
persuaded that it was only after Vale’s request for
McNeely was denied that Vale himself expressed willing-
ness to accept an award of one point for the (first) day
and to forgo payment for any time on August 16, which
offers were not accepted, and it reiterated that he was
suspended; it explained that the suspension was indefi-
nite, and that Vale would be notified of Respondent’s de-
cision on the matter later that afternoon.

I next address, on the one hand, the General Counsel’s
contention that under the Board’s holding in Certified
Grocers of California, Ltd., supra, that even assuming the
request for McNeely was made by Vale after Vale’s sus-
pension was initially announced, it was a violation of
Section 8(a)(1) for Respondent to refuse Vale’s request
for McNeely at that point and later decide to award
Vale a S-day suspension; and on the other hand consider
as well Respondent’s reliance on earlier, pre-Weingarten
Board holdings in Diamond Reo Trucks, Inc., supra, and
Western Electric Company, Inc., supra, that, where the
employer denies an employee request but then terminates
the interview, there is no violation. In Weingarten, supra,
the Supreme Court explicated, inter alia (and the General
Counsel readily acknowledges in brief), that an employ-
ee's exercise of his statutory right to have union repre-
sentation in an interview in which the employee reason-
ably believes disciplinary action may result, may none-
theless not interfere with legitimate employer preroga-
tives; and that the employer need not justify his refusal
and may leave to the employee the choice between
having an interview unaccompanied by his representa-
tives or having no interview at all, and thus forgo any
benefits that might be derived from such interview. It
would appear no longer to be an arguable case applica-
tion under the Board’s Certified Grocers holding, that an
employer’s representative, after conducting an investiga-
tory interview, would, after a refusal of an employee’s
request for a union representative’s presence, violate Sec-
tion 8(a)(1), in the act of continuing the discourse solely
to the extent of informing the employee of discipline
then and there determined. Such would appear to be a
fair import or extension of the Board’s recent holding in
Baton Rouge Water Works Company, 246 NLRB 995
(1979).

However, that is still not quite the situation presented
here. Rather, I have found that here it is reasonable to
conclude that an investigatory portion of the interview
was first freely engaged in by Vale and completed in his
telling his superiors what he did and why he did it; and
it only then was indicated by Kupec that Vale was to be
suspended. Of course, Vale was then put on notice that
disciplinary action might be forthcoming, indeed in the
circumstances of this case, even immediately indicated as
likely to be in the form of a suspension of some length. It
is clear as well that it was only after committeeman as-
sistance was denied Vale, that Vale then sought on his
own to urge alternatives to discipline by suspension. It
was, however, only interim suspension that Vale was
awarded pending actual disciplinary evaluation. The
question thus presented is, at that point of announced in-
terim suspension, did Respondent violate the law by con-
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tinuing any discussion with Vale after Vale'’s request was
then made and denied, or, in those circumstances, by fail-
ing to continue the interview with the union representa-
tive present for the discussion of such alternatives on the
discipline to be imposed, or otherwise. As I read the Su-
preme Court’s holding in Weingarten and the Board’s
subsequent holding thereunder as urged by the General
Counsel in the Certified Grocers case, and the majority
holding in Baton Rouge Water Works, supra, there is no
distinction to be had in regard to an employee’s right to
request his representative be present in an interview from
which he has reason to believe discipline may emanate,
whether the interview be in nature investigatory or in
nature one he is forewarned is for actual imposition of
discipline. There would appear to remain clear distinction
under those holdings, on the one hand, between the em-
ployee’s right (if so presented by the employer) to
choose between electing to have an interview without
representation or have no interview at all, and, on the
other hand, advanced claim by the employee of right to
an interview, or continued interview once started. Thus
the employee would not appear under either holding
above to have a right to compel either type interview
with representation any more than the employer has
management right, in view of the import of Section 7 of
the Act as elucidated by the Supreme Court and the
Board to compel either type interview without represen-
tation except solely to deliver discipline already reached.
Here we are taken along somewhat further to the ques-
tion, once the principals have proceeded with an inter-
view (in nature initially investigatory) and facts gained to
the point future discipline is then indicated by the em-
ployer, a request for a representative’s presence is then
made and denied, can the employee claim right or
compel a continuation of that interview for any purpose.
I do not think so. Nor do I think Respondent has effec-
tively imposed a more extensive interview in this case
beyond earlier award of interim suspension. While Vale
is observed to have then sought representation and also
to have a further discussion with his Employer as to the
type discipline appropriately then to be awarded, in my
view, Respondent did no more than effectively cut that
discourse off for its own evaluation of the appropriate
discipline ultimately to be awarded. I thus view this case
as controlled by Weingarten’s explicated management
right that an employer in the face of such an employee
request may hold out for an interview with the employee
without union representative presence or provide the em-
ployee with choice of no interview at all, as also encom-
passing employer prerogative to cut off any interview al-
ready started when employee request is made and it has
denied it; as has been seemingly earlier indicated is the
case in Board holding in United States Postal Service, 241
NLRB 141 (1979), in regard to the investigatory inter-
view, and in Amoco Oil Company, 238 NLRB 551 (1978),
in regard to discipline interview. Accordingly, 1 shall
recommend that this complaint allegation be dismissed as
well, in any event.

CONCLUSIONS OF LAw

1. Van Dorn Plastic Machinery Co., Division of Van
Dorn Company, is an employer engaged in commerce
within the meaning of Section 2(6) and (7) of the Act.

2. District Lodge 54 of the International Association
of Machinists and Aerospace Workers, AFL-CIQ, is a
labor organization within the meaning of Section 2(5) of
the Act.

3. By Vice President William P. Sheffield interrogation
of an employee about the status of an upcoming strike
vote and simultaneous urging that the strike not be sup-
ported by employees, Respondent has engaged in con-
duct constituting interference with Section 7 rights, and
in violation of Section 8(a)(1) of the Act.

4. By Foreman Valdis Kaminskis telling an employee
that Respondent’s president, Sam Smith, had said in a
meeting that he would not recognize the Union; that
they did not have to go out on strike, that President
Smith would never recognize the Union; and also in sub-
stance and effect that it would be useless for employees
to go out on strike, that thereby Respondent has coerced
and restrained employees in the exercise of their Section
7 rights in violation of Section 8(a)(1) of the Act.

5. There is merit to Respondent’s contention for an ap-
plication of current Board precedent as contained in
General Knit of California, supra (and its forbear Holly-
wood Ceramics Company, Inc., supra) in respect to Em-
ployer’s allegation that certain union misrepresentations
had a significant impact on results of election as con-
tained in Objection 8; and application of said standard
would appear to raise circumstances such as would war-
rant the Board to reconsider its prior certification of the
Union.*3

6. Respondent has not otherwise engaged in conduct
in violation of the Act as alleged in the complaint.

43 It has been noted earlier that the underlying representation Case 8-
RC-10830 has not been consolldated with this unfair labor practice pro-
ceedi ing arg that on that account, or otherwise, that 1
have lacked authonty to presemly fail to give full effect to the earlier
certification, the Board itself will suffer from no such infirmity. Howev-
er, assuming concurrence in and adoption of the findings and conclusions
(otherwise) reached on the wage discrepancies found herein as appearing
to constitute substantial misrepresentations having a significant impact on
results of election under the Hollywood Ceramics standard by virtue of its
General Knit holding, the Board may now wish to consolidate the repre-
sentation proceeding in Case 8-RC-10830 herewith; to vacate prior pro-
ceedings therein, and direct the Regional Director for Region 8 to hold a
second election in that proceeding as appropriate, Steel Equipment Com-
pany, 140 NLRB 1158 (1963); Western Health Facilities, Inc., 208 NLRB
56, 57 (1974). However, in the event I have in some aspect of reasoning
inadvertently erred, either in the addressment or in the evaluation of the
misrepresentations under General Knit'’s effect in this matter, and thus re-
sultingly in conclusion that Respondent herein was not under a legal obli-
gation to bargain with the Union during material times, then I would
conclude and recommend on this record that Respondent has violated
Sec. 8(a)(5) not only in refusing to bargain with the Union since Febru-
ary 22, but also since March 22 in its refusal of providing requested mate-
rial data; and by its earlier failure to bargain with the Union about the
effects on unit employees of its changes in paid lunch policy; but not by
any alleged unilateral i ion of a new ab control program
based upon a point systern Nor would I recommend finding that Re-
spondent violated Sec. 8(a)1) in regard to the alleged denial to Vale of
union representation at an interview. I would, however, recommend find-
ing that the letter of President Smith was, in such circumstance, addition-
ally violative of Sec. 8(a)(1).
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REMEDY

Having found that Respondent has engaged in certain
unfair labor practices, I find it necessary to order Re-
spondent to cease and desist therefrom and to take cer-
tain affirmative action designed to effectuate the policies
of the Act, including the posting of an appropriate
notice.

[Recommended Order omitted from publication.]

SUPPLEMENTAL DECISION

STATEMENT OF THE SUPPLEMENTAL PROCEEDING

ROBERT G. ROMANO, Administrative Law Judge: This
supplemental proceeding came on for hearing on January
21-22, 1981, as a result of a Board order remanding pro-
ceeding! for further hearing on Objection 8 timely filed
by the Employer in the underlying representation case?
and for a supplemental decision. In affirming that its
holding in General Knit of California, Inc.,®> was to be
controlling herein rather than its prior applied (and now
overruled) Shopping Kart Food Market, Inc.,* holding
under which the Employer’s Objection 8 had hitherto
been determined nonmeritorious, the Board opined that
there existed material issues of fact and law concerning
the Employer’s Objection 8 which warranted the remand
for the purpose of conducting a further hearing with
regard to Objection 8 in Case 8-RC-10830 in the light of
the present application to be made of the Board’s General
Knit, holding to that matter. It was also directed that:
“At the hearing, all parties shall be allowed to adduce
whatever evidence they deem pertinent on that objec-
tion.”

Upon the entire record including my observation of
the demeanor of the witnesses and after due considera-
tion of the briefs filed by Respondent-Employer and by
the Charging Party Petitioner Union, on or about Febru-
ary 27, 1981, and of reply brief by the Union on March
16, 1981,% I make the following:

! 253 NLRB 268 (1980).

® Case 8-RC-10830.

3239 NLRB 619 (1978) (Members Penello and Murphy dissenting).

4 228 NLRB 1311 (1977) (Members Fanning and Jenkins dissenting).

8 At the outset of the hearing counsel earlier appearing for the General
Counsel took the position that inasmuch as the matter remanded for hear-
ing related solely to an objection to the election, his appearance would be
limited to participating as counsel for the Regional Director. All parties
concede and the record fairly reflects that counsel for the Regional Di-
rector did not thereafter take an advocacy position. Apparently in keep-
ing therewith, the latter has not filed brief on the matter remanded and
now heard. The Union's post-hearing motion to reopen record, filed on
February 23, 1981, for the receipt of a certain affidavit of Clarence
Davis, dated May 19, 1977, to which Respondent Employer has filed op-
position on February 25, 1981, is denied, for reasons explicated in the sec-
tion entitled the ‘procedural question, infra. The rejected affidavit will,
however, be placed in a rejected exhibit file. The Union’s further motion
to file reply brief instanter is granted; and said brief is rececived as a
matter within my sound discretion. It has been subsequently fully consid-
ered, excepting only as to its renewed broachment of the subject of the
affidavit of Davis dated May 19, supra, a matter rejected and herein not
relied on.

FINDINGS OF FacT
1. BROADVIEW OF THE ELECTION CAMPAIGN

A. The Time Frame

On March 3, 1977, the Union filed its petition for an
election in Case 8-RC-10830. Thereafter, on March 15,
the Union and the Employer entered into a Stipulation
for Certification Upon Consent Election which provided
for an election to be held in an essentially stipulated pro-
duction and maintenance unit at the Employer’s Strongs-
ville, Ohio, plant.® The election was to commence at
6:30 a.m. on Friday, April 22, 1977. During the course of
the campaign and for prevote consideration of the em-
ployees, both the Employer and the Union distributed
several pamphlets and/or leaflets (herein simply leaflets)
to employees, including leaflets that set forth various
comparisons in regard to the wage rates and fringe bene-
fits that the Employer paid its employees, as compared
with wages and benefits which were paid by other em-
ployers to their employees, some of whom were repre-
sented by the International Association of Machinists and
Acrospace Workers, AFL-CIO (herein 1.A.M.), and cer-
tain of the latter’s District and/or Local Lodges.

B. The Election Campaign Background to the Union’s
Disputed Leaflet

Insofar as the record reveals, a leaflet entitled “Let’s
Compare Van Dorn Performance vs. LA.M. Promises”
was prepared and distributed to employees initially by
the Employer on or about March 23, 1977. This leaflet
invited a comparison to be made by employees of the ex-
isting Van Dorn wage and benefit program with that of
an asserted (but unidentified) major competitor whose
production employees are represented by the LAM.
(The union actually recognized and signatory thereto is
LLAM,, Local 1319, unaffiliated with District 54.) The
leaflet did not identify the competitor, nor reveal the
plant’s location, though an Employer internal document
dated March 23 addressed to the Employer’s foremen
identified the competitor to them as being HPM. The
Employer’s March 23 leaflet also laid claim, inter alia to
Van Dorn then having the highest wages in the industry
at $6.69 average hourly rate, as compared with the com-
petitor’s $5.50; the Employer providing monthly cost-of-
living adjustments versus the competitor’s lack of a pro-
vision for same; the Employer’s providing shift premium
differentials of .22 for the second shift and .25 third shift
versus the competitor’s .12 provided for the second shift,
.15 to the third shift; and the Employer’s pension plan
providing $7.50 (benefit) per year of credited service
versus competitor’s graduated benefit of $4 through $7
over the years 1970-76 to the expiration of agreement.

It was stipulated that the statements and figures as
stated were true. However, the leaflet did not recite that
the competitor’s contract also provided for a minimum
monthly pension benefit of $80 for participating employ-

¢ At the time of the election the Employer had additional plants in
Cleveland, Ohio, and Indianapolis, Indiana. The material Strongsville
plant manufactured plastic injection molding machinery (capital equip-
ment).
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ees employed as of April 30, 1971 (which the Employer’s
Plan did not). Nor did the leaflet mention that the em-
ployees’ balances in a preexisting profit-sharing plan, as
to which the competitor’s contributions had been discon-
tinued with the advent of the pension plan, were still
continued for employees, with guaranteed dividend.
David C. Bragg, the Employer’s director of employee
relations whose responsibility it was to develop and
direct the campaign for the Employer, testified that he
had not at the time inquired of that Employer about a
profit-sharing plan. Bragg without contradiction, other-
wise testified that Employer’s foremen were under gen-
eral instruction to distribute Employer’s campaign leaf-
lets promptly upon receipt. Bragg also testified without
contradiction that the HPM plant was its closest major
(I.LA.M.) competitor. I thus find the said leaflet was dis-
tributed on or about March 23, 1977, and that HPM was
Employer’s closest major competitor whose employees
were represented by the LA M.

The Union has introduced evidence which I also find
convincing in support of its contentions that the refer-
enced HPM plant was located in a rural area (Morrow
County, Ohio) where wages are generally and signifi-
cantly lower than in the industrialized area (Cuyahoga
County) in which the Employer’s Strongsville, Ohio,
plant is located. Thus the Union has convincingly estab-
lished that the referenced HPM plant is located in Mt.
Gilead, Ohio; and that Mt. Gilead is the county seat of
Morrow County. In 1977, there were 341 employer units
that reported under Ohio Unemployment Compensation
Laws (O.U.C.L.) in Morrow County, as compared with
31.029 employer units reporting in Cuyahoga County. In
1977, Morrow County had an average of approximately
4,000 workers covered under the O.U.C.L., while Cuya-
hoga County had in excess of an average of 718,000
workers covered during the same period. During 1977,
the average weekly earnings for a worker in Morrow
County was $182.28, as compared with the average
weekly earnings for a worker in Cuyahoga County of
$252.76 (over 38.6 percent higher). The average worker
in manufacturing in Morrow County during 1977 earned
$223.94 per week, as compared with the average worker
in manufacturing in Cuyahoga County who in the same
period earned $317.58 per week (over 41.8 percent
higher). However, in the more specific category cover-
ing the Employer’s operation, viz, “other machinery,
except electrical,” average weekly earnings in Morrow
County was $275.74, and in Cuyahoga County $311.01.
Thus $35.27 more, and consequently observed to appear
to be but 12.7 percent higher in Cuyahoga County.?
Nonetheless, I find that the Employer’s referenced major
competitor (HPM) is located in a substantially rural
county in Ohio as compared with the Employer’s plant
located in a substantially industrial county in Ohio; and
that average weekly earnings of a worker and of manu-
facturing workers in the rural county were substantially
less than the average paid similar such workers in the in-

7 The figures are based upon the credited testimony of David Kinkof,
labor market analyst for the Cleveland district of the Ohio Bureau of
Employment Services, with supporting documentary compilations in
regard to reported employer payrolls and contributions, and workers
covered under O.U.C.L.

dustrialized county in which the Employer's Strongsville
(Cuyahoga County), Ohio, plant is located, though not as
significantly in the Employer’s seemingly more precise
industrial category.

Davis also testified that, after he became aware of the
Employer’s March 23 leaflet, he made inquiry of other
I.A.M. business representatives and staff concerning the
identity of that major competitor but that no one he
questioned was able to identify it (HPM) for him at the
time. Davis also testified that it was not until union coun-
sel in the instant proceeding had determined the competi-
tor was HPM (through inquiry on a strike reference) that
Davis first learned of the identity of the referenced
major competitor being HPM.®

The record reveals, and I find, that on or about April
4, 1977, the Employer next distributed a three-page leaf-
let, the first two pages of which are in the form of a
cover letter to all employees from the Employer’s presi-
dent, and the third page of which is a described attach-
ment entitled “Maximum Wage Rates Survey.” Employ-
er’'s April 4 leaflet presents for comparison purported
wages paid by seven companies with the wages paid by
the Employer to its employees in six stated classifications
(including one employer has there shown as being
“Toolmaker ‘A’), and as to two certain other aspects of
the pay of employees, viz, average straight time hourly
rate, and cost-of-living adjustment. The seven companies
thus compared were named in the first page of the Em-
ployer’s cover letter. They are there identified as being:
“Motch & Merryweather; Warner and Swasey; Ander-
son IBEC; McDowell Wellman; HPM; Lester Engineer-
ing; and Improved Machinery Company (IMPCO).”
However, the seven companies were not identified by
name with the specific wage rates presented in the at-
tachment, but rather there a letter designation for the in-
dividual company paying the rates was utilized.? In the
cover letter the employees were told that the attached
survey was one conducted in June 1976. However, the
same cover letter did go on to tell employees, “Right
now, you have higher base wage rates than the LA.M.
has been able to get for the employees of these compa-
nies . . . .” The compared companies were otherwise
grouped in the attachment for comparisons as follows:
four companies (identified as being companies A, B, C,
and D) under subcaption of machine shop and assembly
wage rates and elsewhere stated to employ employees
represented by the I.A.M.; two companies (identified as
companies E and F) under subcaption of direct competi-
tors, without reference to I.A.M. representation; and one
company (company G) shown as a direct competitor

® The Employer’s March 23 leaflet had stated, inter alia, that there had
been two 13-week strikes in the past 6 years at the competitor; and that
the Union representing the employees there was the LAM.

? Bragg testified to an identification of the companies with specific
wage rates paid was not shown at the time in order to preserve the confi-
dentiality of the companies’ survey responses to the Employer. In that
regard Bragg at the hearing herein has further testified that he was
unable to match A-D or E-F companies to presented wages without
company records. In passing it may also be appropriately observed that
both of the Employer’s March 23 and April 4 leaflets would have been
distributed by the Employer to its employees prior to the initial Shopping
Kart case, supra, issuance, the latter having been initially decided by the
Board on April 8, 1977.
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represented by the L A.M. In the April 4 leaflet attach-
ment (survey), “Company B” is portrayed as behind the
Employer on each of the six jobs in amounts ranging
from 14 cents per hour to 97 cents per hour. In that
regard the Union established that the Employer’s April 4
leaflet’s reflected that rates at company B (herein identi-
fied to be Warner & Swasey) did not reveal that there
was also an incentive plan there. Thus, the leaflet did not
specify that certain of the rates were nonincentive and in
effect as of December 1975 (and thus as of June 1976),
and did not reflect the September 1976 (contractual)
nonincentive rates which were .50 higher. I further con-
clude and find on the weight of the evidence presented
herein that a present wage comparison was made by the
Employer in its April 4 leaflet.

The Union thus by convincing contractual evidence
and credible testimony proves that “Company B” is por-
trayed as behind the Employer on each of the six jobs in
amounts ranging from 14 cents per hour to 97 cents per
hour, whereas at that time, April 1977, company B was
paying (maximum) rates 5 cents below to 37 cents above
Van Dorn for three (nonincentive) jobs, and that em-
ployees in the other three (incentive) jobs would have
been then receiving as their maximum wage rate: $.87,
$1.17, and $1.49 per hour above the Employer’s rates in
regard to the three “B” (incentive) jobs.!©

In explanation of the leaflet’s referenced survey, Bragg
testified credibly that the Employer in conducting its
survey had not asked anything on incentive plans; con-
firmed that any wage incentive plans were not reflected
in the survey; and confirmed that the survey as conduct-
ed in June 1976 was not one prepared for the instant
matter. However, the Union persuasively has argued that
even though the leaflet has reference to the 1976 survey,
the leaflet was used in the present campaign for a present
wage comparison; and that the ascertainable wage facts
as to company B were not as of then presented accurately in

10 The Employer would have it noted that the rates were presented to
employees as based on the survey conducted in 1976; and it contends the
rates (which are essentially accurate as of that time) were reported by the
surveyed companies as being the rates in effect at the time of the survey.
The Union by contrast would have considered the following facts as to
this leaflet’s preparation and content, and particularly as to the portrayed
company B. The Warner & Swasey Cleveland facility (company B) cov-
ered a bargaining unit of 900 employees at 3 locations. It has a wage in-
centive plan not mentioned in the survey. That wage incentive plan pro-
vided for an uncapped incentive, and specifically provided that “it should
be possible for an experienced and skilled employee working at incentive
performance to achieve 130-percent net efficiency, and thus receive in-
centive pay equal to 30-percent of his job base rate.” Witness Edmund
Zaller, another District 54 business representative who has serviced
Warner & Swasey since 1970, further testified, credibly, that his own ex-
perience was that the average employees in the incentive classifications at
Warner-Swasey had actually earned between 20 percent and 30 percent
over their base rate. The Union established that three of the (six) classifi-
cations listed in the Employer’s leaflet unquestionably were on incentive
though not shown as such. On a basis of a 30-percent incentive factor
increase (seemingly properly to be considered in any comparison of a
stated maximum wage rate, given incentive rate consideration is to be
made), the referenced classification “Boring Mill Operator—'A"" rate (as
of April 1977) was then understated by 51.84; “Elec. Assembly ‘A™ by
$1.92; and “Mach. Assembly ‘A’ by $1.84. The Union would have it fur-
ther noted that the Employer had also used labor grade 9 as the maxi-
mum rate for an inspector (nonincentive) job although Warner-Swasey
(company B) “Inspection™ job classifications at labor grade 10, and one
“Inspection” classification at labor grade 12. Union’s above rate compari-
son apparently already utilized maximum inspection rate (labor grade 12).

not taking into account interim contractual increases, and
the existing contractual provisions for incentive pay.!!

The Union also introduced the Anderson IBEC con-
tract which established IBEC as the compared company
“A.” Again the April 4 leaflet had set forth (maximum)
rates shown by contract, but only as in effect from Sep-
tember 1, 1975, to September 1, 1976. However, on the
latter date the pertinent contract reflects there was an
across-the-board 50-cent-per-hour increase on all labor
grades and job classifications at IBEC. The Union also
would note the Employer’s April 4 leaflet used the
“Tool and Gauge maker” wage rate of that contract for
comparison with “Toolmaker ‘A’ while ignoring a
higher paying “Tool and Die Maker” job classification in
the contract. Although the utility rate under that con-
tract was transcribed erroneously in the leaflet as $5.96
(instead of the contractual $5.595) it notably remains
below the applicable September 1, 1976, rate of $6.095.

The Employer’s April 4 letter (in apparent response to
prior union leaflet electioneering) also told the employ-
ees that there was “no obligation on the part of the Em-
ployer to continue all existing benefits.” On or about
April 13 the Union distributed a leaflet (with the typed
date of “April 13, 1977,” appearing thereon), setting
forth the Union’s claimed advantages for the employees’
membership in the LA M.: in claimed union muscle (or
strength), asserted as coming from 1.A.M.’s organization,
experience, skill, resources, and spirit.12

According to the recollection of witness Bragg (and
the same being one notably appearing as uncontested by
the Union), the Union distributed another leaflet on
Monday or Tuesday, April 18 or 19, which addressed (1)
its claim that employees employed at the Employer’s
(then) East 79th Street (Cleveland) plant represented by
the UAW and its Local 346, had wages and benefits
under their obtained collective-bargaining contract with
the Employer which the Employer’s Strongsville em-

11 Thus the Union argues that the April 4 leaflet speaks in terms of an
urged comparison of present rates, to wit: “Right now, you have higher
base wage rates than the L. A M. has been able to get for the employees of
these companies . . . .”; and it thus argues that the Employer should
have clearly indicated on the leaflet that the rates for company B (and
others) were rates in effect in June 1976, but did not; and argues the fact
that the survey was conducted in June 1976 (presumsably when used in
1977) does not mean that it related only to June 1976 rates, since collec-
tive-bargaining agreement rates are often available far in advance. Base
wage rates as effective in April 1977 for Warner & Swasey, Anderson
IBEC, HPM, and Nelson Stud Welding Company were all established by
contract terms in 1974 and 1975 and thus available at the time. Finally,
the Union shows the Employer's April 4 leaflet misrepresented the appli-
cable wage rates, even as they existed in June 1976, pointedly with
regard to the incentive jobs at Warner & Swasey.

13 Ag deemed material to issues herein this leaflet was captioned under
letterhead of District 54 and authored by the present 54 officials, includ-
ing Organizer Davis and Secretary-Treasurer Ed Moss. However, as in
prior employer leaflets there are repetitious references to the L.A.M. in the
claims made. Thus, in regard to organization, the Union informed employ-
ees specifically “across the United States and Canada, a million 1AM,
members are organized in Local Lodges, Districts, in State Councils and
in corporation-wide and industry wide conferences”; set forth the Union’s
claim of experience *“with every kind of employer”; claimed skill based on
“More than 800 1.A. M. Representatives who know the ropes . . . .”; and
asserted following described resources (including reference to a research
department) that “More than 97 percent of the 1. A.M. contracts are ne-
gotiated peacefully without any interruption of work.”
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ployees did not have;3 (2) a union reply on the com-
pared IBEC wages, in the form of excerpts from a new
I.A.M.-IBEC agreement with asserted inclusion of “‘some
of their agreement, along with some other International
Machinists negotiated rates;* (3) employee notification
by the Union that it was against the law for the Employ-
er to say that it would take benefits away and accusation
“but their clever ghost writer lets you assume that you
may lose them”; and (4) a presentment of the Union’s
general claim that the Employer had made many false
and misleading statements to confuse the employees with
related presentment of a purported article from the Wall
Street Journal in regard to the Board’s (then) recent
Shopping Kart ruling, and with purported Board member
comments thereon. The Union, in brief, would have
noted that the article’s subheading is ‘‘Representation
Campaign Statements Won’t Rate Intervention by the
Board”; but asserts it used the article to let employees
know that Van Dorn cannot say that it will take away
benefits if the Union is elected. In that connection the
Employer would have presently observed as being mate-
rial, what I find factually reasonably appears to have
been the case, that in the Wall Street Journal article ex-
cerpt the Union placed two small paste-on strips reading
“Vote Yes for the L A.M.” in such manner as to warrant
conclusion it desired to interdict a clear reading by em-
ployees of the article’s mention of the union official’s
conduct which was charged as objectionable in the Shop-
ping Kart case. However, it also bears present noting that
it was otherwise uniquely reported to employees partici-
pating in this election, tersely, but saliently, that the pre-
vailing views of the Shopping Kart’s majority-minority
conflicting rationales in regard to the effect of party
election misrepresentations, viz, that Board Members
Penello and Walther (identified as being in the majority)
were of the view as essentially expressed in Shopping
Kart and so reported in the article that employees are
“mature individuals who are capable of recognizing cam-
paign propaganda for what it is and discounting it,” and
the “minority Board members [Fanning and Jenkins]”
contra-view that the majority’s Shopping Kart holding
would set an ‘“‘almost-anything-goes” standard, the latter
members reported as adding that misrepresentation re-

13 Excerpts were presented (in copy appearance of their contractual
form) in support on the various aspects of subject of: discharges; sever-
ance pay; medical attention; health and safety; insurance (Blue Cross),
strikes and lockouts; seniority; and stewards.

14 Anderson IBEC makes rubber extrusion machinery; and the Ander-
son 1IBEC plant is located in the same industrial parkway, about a quarter
of a mile from the Employer. I.A.M., Local No. 2155, a Local Lodge
within District Lodge 54, has a collective-bargaining contract covering
the employees of Anderson IBEC. Contract excerpts presented: identified
the Union as the LA.M. and its Local Lodge No. 2155; set forth with
specificity the some 90 odd jobs covered by that contract with classifica-
tions in labor grades 2-10; and with the minimum and maximum rates by
labor grade and with identified time effective. Included therein specifical-
ly were rates for classification of tool- and-dic maker, under labor grade
3 showing what the span rate would be as of September 1, 1977, $7.13-
$7.46 (and what it would be for subsequent contractual periods). Similar
information was provided for horizontal and vertical boring mill operator
(labor grades 4 and 5, respectively). as well, as noted, for all other classi-
fications. District 54 was thus able to effectively present its response in
regrd to IBEC, which was a company nearby, within its jurisdiction and
under contract with it. HPM had none of these characteristics.

sulting, “will tend to drive out the responsible state-
ment.”

C. The Disputed Union Flyer

1. Material content

The Union’s flyer in issue and as received in evidence
is observed initially to have been composed of four
pages, only two of which (as heretofore noted) are
deemed material to the issues.!® The first page is in form
a union cover letter addressed to Van Dorn Employees;
and it bears letterhead of the Union herein, viz, Interna-
tional Association of Machinists and Aerospace Workers,
District 54 with typed authorship shown as being (again)
that of Organizer Davis and Secretary-Treasurer Moss.
(Moss did not testify in this proceeding.) The letter ini-
tially makes reference to an earlier employer pamphlet
entitled Van Dorn verses [sic] the Machinists;'® and as-
serts that pamphlet “‘was distorted and twisted the truth.
“The cover letter went on, inter alia, to provide:

B. The plant that was supposed to have LAM.
negotiated rates show no location or identification
of area rates.

C. Van Dorn wage and benefits were duplica-
tions of the one given out in 1974 with no improve-
ments.

D. Van Dorn profits have increased immensely
since 1974.

As a result of many mistatements and omissions
we have decided to fill in the spaces left vacant
by the Company. I have attached some rates and
language from one of our LAM. & A'W. con-
tracts [sic] these rates are in effect until April
30th, when a new contract will be negotiated

As noted the Union’s original composition of this page
of the leaflet is in evidence; as is the contract on which it
is purportedly based. The page as composed is constitut-
ed of an 8-1/2 inches by 11 inches sheet of paper on
which appears:

(a) an excerpt cutting from that contract’s pream-
ble which (actually) provided:

Between Nelson Stud Welding Company party of
the first part, and hereinafter referred to as “The
Employer,” and the INTERNATIONAL ASSO-
CIATION OF MACHINISTS & AEROSPACE
WORKERS, AFL-CIO, DISTRICT LODGE
115, and its affiliated Local Lodges signatory to

15 The flyer, both in its preparation form (except as discussed infra)
and its distribution form, is in evidence. The extent of the other pages
relevancy is that the last page thercof was a corporate letter of the Em-
ployer’s addressed to investors, the content of which was used by the
Union in support of a certain union-raised claim advanced as to the profit
status of the Employer’s operation. (The other page is one composed of
excerpted (and taped) collection of disciplinary provisions from the Em-
ployer’s employee manual.)

18 The reference (I find) was to the Employer’s March 23 leaflet enti-
tled “Let’s Compare . . . Van Dorn Performance vs. LA.M. Promises.”
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this Agreement, party of the second part herein-
after referred to as “The Union.”

(b) Fourteen numbered and typed classifications
to the left of the page with stated wage rates ap-
pearing to the right (infra)

(c) An excerpt cutting of a pension provision
placed diagonally essentially between the above
typed classifications and wages (discussed infra) but
in such manner as to allow only the following of
the Union's name in (a) above to appear “Interna-
tiona] A————— tion of Machinists & Aerospace
Workers, AFL-CIO, District Lodge 1 ————— ts
affiliated Local Lodges signatory to this Agreement

”17

(d) Appearing immediately below (a) above in
original leaflet page composition was the following
typed information.

1. Tool and Die

Make[rs]*® $10.78
2. Tool and Die

Machin(ists) 9.78
3. Senior Elec-

tronics Te[ch.] 9.88
4. Electronic Tech. 9.47
5. Maintenance

Machinist 9.76
6. Maintenance

Welder 9.76
7. Journeyman

Machinist 9.03
8. Journeyman

Welder 9.03
9. Automatic Screw

Machinist 9.13
10. Journeyman

Painter 9.04
11. Die Setter and

Adjuster 8.27
12. Specialist 7.71
13. Tool Crib

Attendant 7.71
14. Shop Janitor 6.91

(e) The remainder of this original page reveals
two other excerpts from the contract, viz. “Section 8
Pay for Set-up Man, Leadman, Instructors;” and then
“Section 3. Study of Job Evaluation for Manufactur-
ing Concerns.”

2. Composition by Davis; and comparison with
Nelson Stud contract terms

It is undisputed that the Employer utilizes job classifi-
cations, but has no job descriptions. Davis contacted the
I.A.M.’s research department and asked for a copy of a
collective-bargaining agreement that listed a lot of ma-
chinist classifications and that had decent or good wages.

! In the original pasteup the first “1" of District Lodge 115 is fairly
discernible. In the addressograph copy made thereof for distribution, the
initial number 1" is considerably less discernible.

18 Matter shown in parentheses was also obstructed from view by the
above diagonal pension insert.

Davis testified that it was by Monday, April 18, 1977,
approximately 1-2 weeks after he had placed the call
that he had received from the 1. A.M.’s research depart-
ment a copy of the collective-bargaining agreement be-
tween the Nelson Stud Welding Company and District
Lodge No. 115, International Association of Machinists
and Acrospace Workers, AFL-CIO, and its affiliated
Local Lodges, hereinafter the Nelson Stud (or Califor-
nia) contract. It thus appears more likely than not, that it
was after the Employer’s distribution of both the March
23 and April 4 leaflets that Davis made his request of the
Union’s research department.

According to Davis upon receipt he quickly reviewed
the Nelson Stud contract and prepared the leaflet which
is now in dispute. Davis relates he first excerpted the
contract’s introductory paragraph, the contractual sec-
tion on setup men, leadmen, and instructors, and the sec-
tion concerning established procedures for implementing
Job evaluation programs. These he cut up and (Scotch)
taped on the composed (original) leaflet which was then
to be duplicated by the copy (addressograph) process.
He also selected certain classifications and calculated the
rates according to the terms which were set forth in the
contract. These he typed on the (original) leaflet sheet he
was composing.

The Nelson Stud contract sets forth wage rates for the
day shift, second shift (including premium), and third
shift (including premium) for some 26 base classifications
(including helpers).

Davis selected 14 classifications and testified that he
did so randomly. Analysis of the classifications that he
selected as appearing on the leaflet with those as listed in
the contract reveals that Davis selected the first 13 of
the classifications listed in the contract though he omit-
ted helper categories in the 5th through Bth listed classi-
fications; and he also omitted any reference to existence
of the 13th classification (tool crib attendant) selected as
having an “A” (followed by a “B”) rating.'? The first 13
classifications selected were essentially the highest paid
under the contract; and the 14th was the lowest paid. Al-
though the leaflet presented the Nelson Stud wage spans
as noted it essentially presented the higher paid classifi-
cations listed under the contract.2°

19 Maintenance machinist Aelper, maintenance welder helper, general
machine shop helper, and journcyman welder helper were thus omitted.
The contract also reveals that the i e hinist-helpers and
welder-helpers were paid the same; and that the gencral machine shop-
helpers and welder-helpers, and tool crib attendant “B" were paid $.07
less, but otherwise the same. All five were in the same rate progression
schedule (though along with production worker Nos. 2 and 1). The Em-
ployer has a tool crib attendant “A™ classification, but no “B” tool crib
worker classification. In substance and effect 1 find that in selecting the
first 13 listed classifications, Davis essentially omitted the helper classifi-
cations.

%0 Thus, the intervening and unselected classifications (in addition to
the referenced tool crib attendant “B” were: production shop die setter
and machine adjuster, and specialist painter, both however, paid the same
as the 12th (specialist) and 13th (tool crib attendant (“A™)) classifications;
die caster, pressure molder paid more than 12th and 13th classifications
(but with initial three 20-day progressions during first 60 days and start-
ing less); production specialist paid the same as listed specialist, and produc-
tion worker #2 and #1 paid substantially less (than specialist), with pro-
duction worker #1 the same as shop janitor.
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The Nelson Stud contract sets forth wage rates for the
above classifications as they were effective on May 1,
1974, and through April 30, 1975; and it also sets forth a
list of the increases that became effective on May 1,
1975, and on May 1, 1976. The annual increases varied in
amount for a given classification, and they also varied in
amount from year to year. The contract also has a cost-
of-living adjustment provision (computed quarterly). By
calling California, Davis established that the cost-of-
living increases received to date under the contract had
then amounted to $.83. In arriving at the wage rates for
the classifications selected, Davis thus had to add the
two specific annual increases to the initial rate shown for
the specific classification, along with the total cost-of-
living increases received to date under the contract. In
the latter connection, an April cost-of-living adjustment
was generated through pertinent consumer price index
publication on April 21. Although by contract this wage
increase of $.09 was effective back to April 1, it was not
shown by Davis in the wages he presented in the leaflet,
though he had been advised it would be forthcoming
soon.

As noted the Nelson Stud (California) contract sets
forth wage rates for the day shift, second shift (with an
included premium), and third shift (with an included pre-
mium). The shift differentials were not uniform. Thus as
provided by the contract the shift differentials also
varied between classifications, though in overall range

Ist shift

o 1975 1976
Tool & Die Maker 8.47 .59 .63
Tool & Die Machinist 7.60 .53 .57
Senior Electronic Technician 7.68 54 .58
Electronic Technician 7.34 .51 .55
Maintenance Machinist 7.60 .53 57
Maintenance Welding 7.60 .53 57
Journeyman Machinist 6.97 49 .52
Journeyman Welder 6.97 49 .52
Automatic Screw Machinist 1.05 49 .53
Journeyman Painter 6.97 49 .53
Die Setter and Adjuster 6.33 44 47
Specialist 5.83 Al 44
Tool Crib Attendant “A” 5.83 41 .39

5.16 .36 .39

Shop Janitor

3. Other facts raised by the Parties

a. The actual size of the Nelson Stud (California)
bargaining unit, and related considerations

The actual size of the Nelson Stud bargaining unit was
quite small (four) as compared with the number of em-
ployees in the Employer’s Strongsville bargaining unit.
The contract was otherwise established by the Union to
be in nature a standard agreement of 1.A.M. District 115,
which covered other substantial units.

21 The contract actually describes the classification “Die Setter & Ad-
juster” as “‘Die Setter & Machine Adjuster A.” (The variance is deemed
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were of $.17-$.26 for the second shift over the day shift,
and $.26-3.39 for third shift over the day shift. Davis se-
lected the second shift (premium included) rates for his
portrayal in the leaflet. At the hearing, Davis explained
that he selected the second-shift rates for portrayal be-
cause he believed the Employer had a full second-shift
work force and a partial operation on third shift; and
that he had selected the second-shift rates for portrayal
as a “kind of medium range.” The Employer has present-
ed credible evidence, and I find, that as of election day
there were 176 (eligible) employees employed on the first
day shift, 86 employed on the second shift, and 35 on the
third shift.

In the disputed union leaflet there is no clear notice,
nor any indication afforded to employees that the wage
rates being presented by the Union for comparison by
employees of the Employer were based in any part on
wage rates (with premium included) applicable to
second-shift employees under the Nelson Stud contract;
and both the Employer (and particularly in the March 23
letter to which the disputed leaflet was directed to re-
spond) and the Union (in its prior comparisons offered
employees) had presented day-shift rates and/or shown
separately shift premiums. With allowance of the $.09
(*“C.O.L.A.), uncalculated but then effective, the vari-
ance between the presented leaflet (unstated) second-shift
rates and actual day shift rates was then $.08-%.17 as may
be observed from the following contractual calculations
and leaflet comparison:2?!

COIA to Nelson Stud Established
date Contract Total Leaflet Difference
.92 10.61 10.78 (8¥)]
92 9.62 9.78 (.16)
.92 9.72 9.88 (-16)
92 9.32 9.47 (.15)
92 9.62 9.76 (.14
92 9.62 9.76 (.19)
92 8.90 9.03 (13)
.92 8.90 9.03 (13)
.92 8.99 9.13 (-14)
92 8.91 9.04 (13)
92 8.16 8.27 (11
.92 7.60 7.7 (-1
.92 7.55 .71 (.16)
.92 6.83 6.91 (.08)

The Employer has thus established that there were but
Jour employees actually employed by Nelson Stud Weld-
ing Company in its (San Leandro) California plant, or
machine shop, as of the material election time. Record
evidence convinces that those employees were classified
as (1) journeyman machinist (though that individual em-
ployee was shown on seniority lists as occupying posi-
tion of a leadman); (2) automatic screw machinist; (3)
production specialist; and (4) production worker #2. The
Employer would thus have it noted (and I find it to be

insignificant as the contract makes no provision for a B category; and the
Employer asserts it had no empioyees in Die Setter & Machine Adjuster
A).
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so) that 12 of the 14 classifications presented to the Em-
ployer’s employees in the Union’s disputed leaflet were
not employed by Nelson Stud in its California machine
shop. The Employer would further have it noted as sig-
nificant that two of the classifications (production spe-
cialist and production worker #2) which were employed
by Nelson Stud and which it argues did have analogous
classification in use at the Employer’s plant were omit-
ted.22

The Union has countered with the contention and evi-
dence offered in support thereof that the Nelson Stud
(California) Independent Agreement was essentially a
Master Independent Agreement negotiated by the LA.M.
District 115, which was in effect at approximately 275
San Francisco-Oakland area machine shops; that it close-
ly tracked a California Metal Trades Association Master
Agreement in effect at an additional 123-133 San Fran-
cisco-Oakland area machine shops; and that it was not an
isolated agreement for a small plant but rather was
(therefore in effect) District 115°s standard machine shop
agreement.

James F. Moran, a business representative for LA.M.
District Lodge 115 since 1975, testified credibly that
there is a “Master Agreement” between the California
Metal Trades Association (herein CMTA) and the
ILA.M., LAM. District 115, and affiliated locals that sets
an industrywide pattern;23 and that there are 113 compa-
nies listed as signatories to the 1974-77 CMTA with
some 10 to 20 companies additionally signing it later.
The bargaining units under the CMTA Master Agree-
ment ranged from one-man shops to much larger units,
such as an approximately 700 employee bargaining unit
at the Schlage Lock Company.

Moran further testified credibly that, after the CMTA
is settled, District 115 puts together a Master Independ-
ent Agreement (herein MIA); and testified that the MIA
closely follows the CMTA, excepting for changes made

22 The Employer has also contended that it did not have classifications
analogous to the highest paid classifications presenied in the leaflet; and
also the Employer (in brief) has urged that it be found that the Union
admitted it did not even represent the two highest classifications of tool-
and-die maker (with stated wage rate of $10.78) and tool-and-die machin-
ist (with stated wage rate of $9.78) based on (limited) testimony of union
witness Moran. 1 decline to do so. As pointed out in the Union's reply
brief, witness Moran’s testimony clearly was that these classifications
were not represented by his Union under the California Metal Trades As-
sociation (and they do not appear in such contract a copy of which is in
evidence). The record clearly reveals that they do appear in numerous
Master Independent Agreements and Independent Agreements to which
the LA.M. and/or District 115 and/or Local Lodges are signatory (and a
copy of which is in evidence). I am convinced the Union represents em-
ployees occupying such classifications). It is thus obvious here that the
Employer has misconstrued the import of only certain of Moran’s testi-
mony and discounted other evidence of record. In passing, I similarly am
not persuaded by the contention that the two highest paid classifications
do not have analogous classification in the Employer’s Strongsville plant,
given the evidence of the Employer’s initial apparent willingness to call
for some such comparison (at least as to its described toolmaker “A") in
its April 4 leaflet.

23 A copy of the (CMTA) agreement in effect from April 1, 1974, until
March 31, 1977, was received in evidence as Union Exh. 9. The Employ-
er contends that the said agreement is irrelevant to the issues in this pro-
ceeding. However I find that it has bearing on understanding subsequent
LLA.M. District 115 negotiations that are relevant to the issues. It also
bears upon the certain above contentions raised by the Employer that
two of the classifications shown in the Union’s leaflet are not represented
by District 115.

in those parts directly referring to the CMTA.2* There
are a few other differences, viz, between the job classifi-
cations and wage rates set forth in the MIA and the
CMTA. Thus MIA and IA include the job classifications
of tool-and-die maker and tool-and-die machinist, where-
as the CMTA agreement does not. Otherwise, the job
classifications are identical. There are a few wage differ-
ences, MIA (and IA) being higher.

The pertinent Nelson Stud Welding Company agree-
ment is an Independent Agreement, as opposed to an
MIA. Moran explained that there are a group of agree-
ments denominated “Independent Agreements” because
they have some additional changes, usually very minor
changes, from the MIA. Where changes are made in the
Independent Agreement from the terms of the MIA they
are then denoted by the appearance of the signatory
Company’s name on a page where a change from the
MIA is made. I find that the terms of the Nelson Stud
contract in regard to job classifications, wage rates, and
other language as the same appeared in the Union’s dis-
puted leaflet are factually the same in substance base as
are contained in the MIJA, and reasonably so in many
other independent agreements.?%

Moran thus testified credibly in regard to MIA and In-
dependent Agreements that in 1977 there were approxi-
mately 200 companies covered under MIA, and that
there were some 75 to 100 companies having a closely
related Independent Agreement, which tended to be
larger companies. Nonetheless, the Nelson Stud contract
utilized covered but a small unit.

It is appropriate to presently note that the Union
argues in regard to the unit size covered by the Nelson
Stud Independent Agreement that it contains wage rates
that were identical with approximately 275 (MIA and In-
dependent) Agreements covering bargaining units of all
different sizes, including a bargaining unit equal to and
larger than the Van Dorn bargaining unit. The Nelson
Stud Welding Company agreement rates were also very
close to the rates applicable under the CMTA which
covered some 123 to 133 additional bargaining units of
varying sizes. I find that Nelson Stud Welding Company
agreement was not an isolated agreement for a small
plant, but rather was in nature essentially a standard ma-
chine shop agreement of District 115 in the San Francis-
co-Oakland area. 1 would only otherwise observe in
passing in regard to the use by the Union of an undis-
closed California contract that the Union would have it
also noted that the average production employee in man-
ufacturing industries in the Cleveland area earned
$300.88 per week as of October 1977, compared with the
$298.05 earned by such workers in that same period in

24 A copy of the LA, in effect from May 1, 1974, until April 30, 1977
(a month later than CMTA), was also placed in evidence by the Union
(Union Exh. 8). The stated comparison is supported.

28 Of course the individual classifications and wage rates appearing in
the Union's leaflet (as noted previously) were selected, wages were calcu-
lated from that base, and the selected classifications and calculated wages
then typed. Moran further explicated the nature of the companies cov-
ered by such agreements to be as follows: Most of the MIA signatories
were smaller companies with 150 or fewer employces in the bargaining
unit. Signatory companies to independent agreements tended to be larger
companies with bargaining units of 100 to 1,500 employees, though the
latter was not the case with Nelson Stud Welding Company.
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the San Francisco-Oakland, California, area.2% Employer
counters the average hourly earnings there exceeded
Cleveland by $.44. The two are able to stand compatibly
by virtue of Cleveland workers averaging 2.9 more
hours. The Employer has made other contentions in
regard to the specific selection and use of the Nelson
Stud Independent Agreement.

b. The San Leandro, California, and Lorain, Ohio,
plants

John C. Presutti is employed by TRW Nelson Divi-
sion as director of employee relations with assigned re-
sponsibility for his employer’s plants located, inter alia, in
San Leandro, California, and Lorain, Ohio, where he is
located. Presutti confirmed that the Independent Agree-
ment existed between Nelson Stud Welding Company
and I.LA.M. District Lodge 115 and its affiliated Local
Lodges, covering employees employed at his Employer’s
San Leandro, California, plant. A copy of that contract
delivered to Davis from the 1.A.M. research department
and obtained by the Employer from the Union pursuant
to subpoena reveals that though it identifies the company
in the introductory clause of the contract as Nelson Stud
Welding Company, it was executed on behalf of the em-
ployer by an official of TRW-Nelson Division.2? Presutti
also credibly testified that there existed another agree-
ment among Nelson Division of TRW, Inc.,, Lorain,
Ohio, and 1.A.M. District Lodge No. 139 and its Local
Lodge No. 1539. (I take judicial notice of the geographic
location of the Lorain plant and the Employer’s Strongs-
ville, Ohio, plant as being in the general Cleveland,
Ohio, area.)?® Presutti testified that at material times
there had been 4 employees employed at San Leandro
(California) plant (which had no second or third shift)
and 167 employed at the Lorain (Ohio) plant. The Em-
ployer established that no employee in the Lorain plant
had a base rate higher than maintenance leadman at
$5.41. The Union established that the C.O.L.A. at Lorain
was not factored therein; nor shift premium. (The Lorain
contract reveals that there was also an incentive plan
with standards keyed so “the average, qualified employ-
ee can perform the rate of twenty-five per cent (25%)
above standard performance of one hundred per cent
(100%).”)

26 1977 Labor Relations Yearbook, pp. 486-489 (BNA 1978).

27 Although Presutti has also testified that the Nelson Stud Agreement
was under the CMTA Master Agreement and it is clear that certain bene-
fits available to Nelson Stud employees were administered by CMTA-
LA.M. Joint Health & Welfare Trust; nonetheless to the extent Moran’s
testimony on the bargaining practices in regard to CMTA, MIA, and the
Independent Agreement differs from Presutti, | have credited Moran as
Moran had longer experience therewith, while Presutti, as a division
transferee, as clearly revealed of record, had more limited knowledge in
such matters.

28 | thus take judicial notice that Lorain, Ohio, is located in Lorain
County while Strongsville, Ohio, is located in the adjacent Cuyahoga
County; and that both appear to be within a 30-mile radius of Cleveland,
Ohio, though Lorain is located to the west of Cleveland along Lake Erie,
while Strongsville is located to the south of Cleveland. Presutti was re-
sponsible for apparently another plant nearby Lorain, at Elyria; and for
several other plants located Canada and other foreign countries. In con-
trast HPM was located in some 80 miles south of Strongsville. (Cf. Rand
McNally & Company *“Standard Highway Mileage Guide,” p. 430 (1973).
The Elyria plant was also apparently covered by the Lorain contract.

c. The evidence conflict over date of distribution of the
Union’s disputed leaflet

The parties have their principal, indeed most glaring,
dispute over the date of distribution of the Union’s leaf-
let, with the Union contending the leaflet was distributed
on April 19 (Tuesday) and the Company contending it
was distributed on April 21.

Bragg testified on direct that it was his recollection
that he received a copy of the Union’s leaflet in issue in
the afternoon of April 21. The stated basis for his recol-
lection was that the Employer had passed out a flyer on
April 21 and in response to that the I.A.M. organizers
had handbilled at the plant between the first and second
shifts. Bragg testified in that respect that the organizers
passed out two flyers, the disputed leaflet and one in
direct response to the Employer’s April 21 leaflet.2®

Bragg testified generally that normally a foremen
would bring a copy of union literature to him when pre-
sented (distributed); and that they probably received the
leaflet in question about 4 p.m. Bragg also testified that
when he walked through the plant he had observed a lot
of employees reading the leaflet; and that foremen also
reported to him that employees were contacting them
wanting to know if the rates were accurate. Bragg re-
lates that at that point he sat down with the plant man-
ager and with the personnel manager, Brian Gallagher.
(Neither has testified in this proceeding in corroboration
of Bragg.) According to Bragg they reviewed the docu-
ment to try to formulate a response to it; and considered
that the material presented appeared to them to be Xe-
roxed excerpts from a contract which they did not have.
They initially considered drafting a quick response to the
Union’s leaflet on the fact that the location was not iden-
tified, but they decided to try to track it down through
Nelson Stud Welding to determine if the rates were ac-
curate, since their response had to be verifiable.

Bragg relates that it was at this point close to 5 p.m.
They contacted a sales office for Nelson Stud Welding
through use of the telephone directory; and were given
the phone number for the Lorain plant. However, by the
time they called the number it was then after 5 p.m.; and
they were only able to contact the guard service who
advised that normal business hours were from 8 am. to 5
p.m. The third shift and first shift were scheduled to
begin voting early the next day, Friday, April 22, at 6:30
a.m., and they did not pursue it on Friday because of the
conduct of the election.

On cross-examination Bragg testified further that he
observed Davis and another unidentified person distribut-
ing flyers on April 21, but then acknowledged that he
did not view the flyers personally and he did not receive
a copy personally. Bragg also testified that he saw the
union organizers passing out two items to the employees,
handing them into a car through the window as the em-
ployees drove by; and that he had observed them from a

2?9 The president of Van Dorn gave a captive-audience speech on April
20. The speech was also set out in a leaflet (and mailed to all employees),
which was not offered in evidence. It is uncontested that the Employer
distributed another leaflet (dealing with sympathy strike) on the morning
of Thursday, April 21, and that the Union prepared a leaflet in response
thereto which was distributed in the afternoon of Thursday, April 21.
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window, not more than 25 feet away. On cross-examina-
tion Bragg otherwise acknowledged that he was primar-
ily involved in the organization of the election campaign,
that he was interviewed along with others by counsel as
to Objection 8 and that he had no reason to believe the
leaflet was distributed on the day of the election as was
stated in Objection 8 and has admitted the same was in-
correct. Bragg also acknowledged that he had observed
the handbilling on April 21 for only a couple of minutes.

Significantly, in placing the Union’s (Anderson IBEC)
leaflet distribution on Monday or Tuesday, April 18 or
19, Bragg testified in response to Union Counsel’s ques-
tions on cross-examination as follows:

Q. When was that distributed?

A. I believe this was distributed on a Monday or
Tuesday, the 18th or 19th.

Q. What is your belief based on?

A. Just my recollection is that this is when it
came on.

Q. What do you base your recollection on?

A. The sequence of events that occurred that last
week before the election day.

Q. Why don’t you tell us that sequence of events?

A. Well, we were monitoring the information
that was coming in and this is one of the items that
came in early during the week. And I am not sure if
it is anything that we responded to or not, quite
frankly.

In the above connection it appears appropriate to pres-
ently observe that apart from thus placed IBEC leaflet,
and apart from the disputed leaflet, the distribution date
of which is in issue, the only other union Jeaflet shown
distributed that week was on Thursday, April 21.

Davis, with substantial corroboration by employees
Vale and Davis Reichbaum (both of whom served on the
Union’s organizing committee) was categorical that the
last leaflet he distributed and the only union leaflet the
Union had distributed on April 27 was the Union’s leaflet
hurriedly prepared that day in response to an employer
leaflet distributed that very moming (in regard to a sym-
pathy strike with UAW); and that he distributed it, as he
usually did, in the driveway 100 feet or more away from
the nearest building; starting (as usual) a little before 2
p-m.3° Employee Reichbaum testified, without contra-
diction, that (after 3 p.m.) he also had distributed this
leaflet; that it was the only one distributed; and that he
had approached closer and had been met by Gallagher
(personnel manager) when he did, that Gallagher had
told him to leave the Company’s property which he did;
and that he (Reichbaum) had on that occasion actually
handed Gallagher a copy of the leaflet they were hand-
ing out. (As noted Gallagher did not testify, and Reich-
baum’s above testimony thus stands uncontradicted.)

Davis otherwise testified that to the best of his recol-
lection he gave the disputed leaflet out on Tuesday,
April 19. Davis based his testimony in part on his own
recollection of circumstances of the leaflet’s preparation

3¢ The Union's leaflet answered, inter alia, that only Strongsville plant
employees vote on stopping work and provided: “We do not assist or
have sympathy strikes.”

and distribution. Thus he recalled that he had had to
wait for 1-2 weeks for the research department to get
the information to him; and related that he had worked
on it Monday and that he finished it on Tuesday and
wanted to make sure it was the last handbill they were
going to hand out.3! In that regard he related specific
recollection that as he was handbilling, he remembered
saying to the others (handbilling) that the (disputed) leaf-
let was the last handbill they were going to give out
before the election, though as it turned out it was not to
be the last.

Bragg has testified that he did not become aware that
the Union’s leaflet actually related to a California plant
until during the investigation of the objections that the
Employer filed which was on the basis of comparison of
the leaflet with the Lorain, Ohio, contract. In its objec-
tions, viz, Objection 8, as initially filed, the Employer has
alleged that it was “On the day of the election” (Friday,
April 22, 1977) the Union distributed a flyer:

. . containing what purported to be a copy of one
of the Union’s contracts, containing provisions for
wage rates for various job classifications, pension
and premium pay .. .. In fact, such “contract”
was a forgery in that there are no provisions for set-
up, leadmen, or instructional premiums.

Employer presented to the Regional Office in support of
Objection 8, a copy of a Nelson Stud Division of TRW,
Inc. (Lorain, Ohio) agreement. Bragg asserts that they
had every reason to initially believe that the leaflet’s ref-
erence to a Nelson Stud Welding company referred to
the Nelson Lorain plant because foremen had voiced to
him (reported) that that was one of the concerns, the em-
ployees were saying that these rates are rates that em-
ployees are receiving in Lorain, Ohio. Much more per-
suasive on this record is the reasonableness of such a
conclusion on Bragg’s part in the light of clearly ambigu-
ous terms of the leaflet. Thus although the Employer did
not support Bragg with corroborative testimony of any
of the foremen, I find Bragg’s testimony as to his own
understanding at that time to that extent appears plausi-
bly supported, and I credit it.32

No less plausible is (then) Organizer Davis’ testimony
that at the time he made up the leaflet that he did not

31 Davis initially testified that the research department’s contract came
in toward the end of the week and that he did not have a chance to
digest the whole contract because he wanted to make sure he had it out
early the next week. Davis later clarified that when be came to the office
Monday the Nelson Stud contract was (already) there and he had started
working on it that Monday 30 he could get the leaflet out Tuesday. Al-
though perhaps not totally consistent, neither is his testimony thereon
deemed dispositively inconsistent.

32 However, I do not find it has been established in this record by the
Employer that any employees had actually told the foremen that the leaf-
let portrayed rstes were rates in effect at Lorain, Ohio. The Employer,
by election or otherwise, has not established that fact by direct evidence.
To the contrary, the record is clear that the only offered evidence of
record that the Employer would seek to rely on in support of the latter
additionally urged conclusion was itself evidence received at the hearing
for a specified limited purpose of explaining the subseq course of
conduct of the Employer (including the nature of Objection 8 as filed),
and Bragg's subsequent conduct thereon in particular; and explicitly not
received for the former purpose.
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know about the Lorain, Ohio, contract; reasonably ex-
plaining that the Lorain plant was located in another
county, and in another district’s jurisdiction. Moreover,
Vale testified compatibly, and thus in corroboration of
Davis, that he (although taking part in employees’ dis-
cussions on the leaflet in the days following its distribu-
tion earlier that week), knew nothing about a Nelson
Lorain, Ohio, plant application.3® Under these circum-
stances, I find the failure of the Union to present a still
further testimonial support (of Moss) is insufficient
reason in itself to discredit Davis (corroborated as he is
by Vale); just as under all the circumstances I view the
failure of the Employer to support Bragg on distribution
with corroborative testimony of a foreman is no reason
to discredit Bragg’s account of a pursued and aborted in-
quiry on the leaflet on April 21, in view of the support-
ive content of the Employer’s Objection 8. Moreover, in
both above regards, I do not overlook the significant cir-
cumstance that Bragg as well as Davis was an involved
principal; but they were testifying as to recalled subde-
tails of events held much after the major event’s occur-
rence.

Davis would also have his recollection that the leaflet
was passed out on April 19 deemed supported by a cer-
tain personally dated document received in evidence
over the Employer’s objection. Davis thus testified that,
when he learned that the Employer had filed its objec-
tions herein that talked about one of the handbills
coming out on the day of the election, he had put the
date Thursday, April 21, on a certain copy of the leaflet
that he last gave out and which he retained in his folder.
According to Davis he made a similar entry on a copy
of the Nelson Stud disputed leaflet (also contained in his
folder) at the same time, showing distribution Tuesday,
April 19. (As the Employer’s objections were filed on
April 28, even according to Davis, the stated entries
would have been thus made at the earliest a week or
more after the fact; and clearly after issue was joined on
the date.

The Procedural-Evidence Questions

The above-referenced dated document was the first
sheet of a copy of the disputed leaflet. It was received
over Respondent’s procedural objection essentially that,
since the document was encompassed within its lawfully

33 1t is uncontradicted of record that Davis asked for no contract by
name, and that the 1. A.M. research department sent him only one con-
tract for use. Davis also testified that Moss never told him about a
Nelson plant in Lorain County, and the record reveals that Moss no
longer held his position having completed 25-30 years of service. No in-
quiry appears of record as to the availability of Moss to testify. Under all
of these circumstances I decline to draw adverse inference from the fail-
ure of the Union to additionally corroborate Davis with testimony of
Moss. Davis testified that he did know at the time that TRW, Inc.
(parent company) was headquartered in Cleveland. In that connection I
do not overlook his somewhat strained testimony that in hastely review-
ing the Nelson Stud contract he misread the signatory company (TRW-
Nelson Division) as a signature. However, as 1 understand the Board’s
test in such matters, it would not make any difference whether Davis had
made that connection (not if made to a Lorain County plant connection).
Intentional conduct of a party is not a necessary element of misrepresen-
tation. Finally 10 the extent the Employer argues campaign trickery is
thereby evidenced, I find the weight of the evidence offered unpersuasive
and unconvincing.

served subpoena’s terms but had not been produced
along with the Union’s production of other certain docu-
ments thereunder, the document should not have been
received at all.

Respondent had objected to the receipt of the docu-
ment (bearing Davis’ handwritten) notation “Tuesday
April 19th” solely on the basis that it was not earlier
produced at time of the Union’s production of other doc-
uments pursuant to subpoena process. On that occasion,
witness Davis on the stand responded in explanation and
related that of the original four pages of the leaflet, later
multicopied for distribution, that he only had the 2-4
pages, which he produced in response to the subpoena;
and that he told the Employer at time of production that
the original cover letter was missing and that he did not
know where it was. Davis testified that original docu-
ments were what he understood Respondent had wanted
and they are what the Union produced; and that he then
identified a copy of the cover letter which the Employer
already had as a copy of the missing original cover sheet.
Davis otherwise explained his failure to produce the
questioned document with the further explication that it
was only a copy of the leaflet that he had retained in his
personal file folder, on which he had placed the date as
he testified.

Respondent argues that the referenced document was
clearly encompassed within the scope of its subpoena
and should have been produced, and that, by virtue of
the Union’s initial failure to produce the document, it
should not have been received thereafter. The Union has
responded alternatively (at the hearing) that it looked
through the file for documents that the Employer
wanted that morning and responded by producing all the
original documents that it had. The Union’s counsel
urged that there was no prejudice to the Employer, and
argued that Respondent was not entitled to the produc-
tion of documents until Respondent called Davis and
asked for specific production. In brief counsel has further
clarified that the initial failure to produce the document
was inadvertent.

The document was received, but with then stated res-
ervation that evaluation on the question of the degree of
probative weight to be attached to this document would
await the ultimate record showing.®* The Employer
renews its argument that no weight should be attached
to the document; and in further support the Employer
has raised additional argument in its brief that another
union leaflet offered on the first day of hearing by the
Union bore no such inscription, thus urging additionally
that Davis’ late presentment of the dated documents and
testimony thereon have been thereby additionally ren-
dered suspect. However the record does not reveal that
there was a union claim that all copies of such docu-
ments were similarly dated, or it established of record
that the document offered was described as being of such

3¢ Similarly the Union correctly observes in its reply brief, and I find,
contrary to urging of the Employer, that there was no assertion by the
Union (as shown of record) to the effect that it did not have copies of the
Nelson Stud leaflet which required the Employer to supply its own cover
sheet of that leaflet as evidence thereof. For all that appears of record,
the Employer’s supplying of copy substitution for original cover sheet
was elective upon Davis’ testimony that the original was not available.
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origin by Davis. Finally it is my view that the Employer
has laid an insufficient predicate to warrant a conclusion
by the Board of some sinister legerdemain, or other legal
chicanery by Davis (or the Union) evidenced from the
circumstantial condition of the original Nelson Stud
Welding Company agreement. On the material point, this
agreement was candidly admitted by Davis to have been
received by him from the L.A.M. research department.
The Employer would have also noted that the same
agreement, as presently in evidence, bears appearance of
having had added (by person or persons unestablished) in
pen and ink inscription after the typed name of Nelson
Stud Welding Company the words “subsidiary of TRW,
Inc.”; it also bears evidence of later deletion of the latter
inscription by an obvious and unconcealed whitening
process. The material issue is not the condition of the
document; and 1 thus need not resolve the propriety of
such a deletion of even an errant mark on an original
document once under subpoena process. This is particu-
larly my view in the surrounding herein, where Davis
has unequivocally identified the document he received,
and categorically denied that he personally had either
initially made, or deleted, the above inscription; there is
record showing that the document was not always in
Davis’ (or the Union’s) possession; the original contract
when ultimately produced to the Employer continued to
bear the very clear corporate signatory identification of
“Nelson Division-TRW?”; and in any event where the
leaflet excerpt (of same) as distributed to employees con-
tained no such inscription; and there was no direct evi-
dence of any employees’ actual understanding of such
otherwise.

It was, and upon further review of this record, remains
my view that the above-described facts and circum-
stances (including the Union’s prior substantial response
to subpoena) are not such as to warrant imposition of the
ultimate sanction of an initial outright rejection of non-
produced evidence when later offered. Thus the attend-
ant circumstances were deemed not such as to warrant
finding that the Union, and Davis in particular, in
making response to the subpoena was clearly being eva-
sive, nor acting deliberately in failing to provide a com-
plete answer, or engaging otherwise willfully in a diver-
sionary tactic with intent to obstruct the proceeding.
Rather not only was the production of all original docu-
ments in its possession made promptly by the Union in
response to the subpoena request for production, but also
a copy of the missing original cover sheet was, upon
elective presentment and substitution by the Employer,
as promptly identified by Davis as being copy of same.
Moreover and significantly so, explanation was immedi-
ately made by Davis while on the stand which I found
plausible, viz that his understanding (or attention), and
thus his response was directed to a production of original
documents as to which he testified he made full response.
In like situations (e.g., in regard to Federal Rules 37 and
45) such a later evidence offer by a party has not been
met with the ultimate sanction of an ordered evidence
rejection, even under more vexatious circumstances.35

38 E g., see the discussion in regard to Fed. R. Civ. P,, Rule 37(b) and
(d), Fox v. Studebaker-Worthington, Inc., 516 F.2d 989, 994-996 (8th Cir.
1975); Britt v. Corporacion Pervana de Vaporees, 506 F.2d 927, 932 (5th

The document’s nonadmissibility having not been estab-
lished on grounds of a fatally defective subpoena re-
sponse (the only objection raised), the evidence offered
still must be analyzed as to its probative value on the ma-
terial issue. On that score I conclude and find, seemingly
anticlimactically, that even if considered as a business
entry, being in origin of time postparty joinder of materi-
al issue, it appears much more clearly to be of self-serv-
ing nature, and thus entitled to little if any weight,
beyond potential application to defend against the Em-
ployer’s accusation that testimony of Davis as to his base
claim of distribution on April 19 was one of recent fabri-
cation.?® Employer concedes it does not, and has never
claimed the latter.

The Union has argued that the testimony of Davis
with regard to the April 19 distribution date is actually
supported by two such prior consistent statements of
Davis. It has been observed that Davis at the hearing
testified that, upon learning of Van Dorn’s objections
(filed on April 28), Davis had reviewed his files and
wrote in the dates of April 21 on the (last) leaflet that
the Union distributed on that day (the day before the
election), and April 19 on a copy of the (Nelson Stud)
leaflet as being the date on which the disputed leaflet
was distributed. The Union has now further urged in its
post-hearing motion that the hearing be reopened for the
purpose of receipt of a certain affidavit given by Davis
on May 19, 1977, assertedly (and likely) during the inves-
tigation of the Employer’s objections conducted by the
Regional Office.

At the hearing after Davis had testified that he might
have given an affidavit in the representation case, it was
reported by present counsel for the Regional Office that,
upon several reviews of the representation file, it did not
contain an affidavit from Davis. The Union now seeks to
introduce the above affidavit of Davis as one in fact
given in the representation case, and does so solely to es-
tablish that Davis gave a sworn statement to the Board
on May 19, 1977, stating that he had distributed the dis-
puted leaflet on April 19, 1977. (The initial charge in the
“CA” case herein was not filed until much later on Janu-
ary 25, 1978.)37 Union counsel relates that in preparation
of its brief in reviewing numerous files counsel came
upon the above-described affidavit. Upon subsequent
contact and inquiry of Regional Office counsel, and the
latter’s search of the related “CA” case file union coun-

Cir. 1975). See also, generally, Societe Inter le Pour Ind:
Commerciales, S. A. v. Roger, 357 U.S. 197, 206-208 (1958).

3¢ See and compare United States v. Navarro-Varelas, 541 F.2d 1331,
1334 (9th Cir. 1976), cert. denied 429 U.S. 1045 (1977).

37 At the hearing the court made inquiry of counsel for the Regional
Office as to the evidentiary basis for the April 19 date appearing in the
Regional Director’s report. The record reveals otherwise that the copy
of the disputed union leaflet, previously supplied to the Regiosal Office
by the Union, was returned to the Union without provision made (copy
retained), or with description recorded of a dated leaflet return, It was
thus impossible to independently ascertain whether the copy of same ear-
lier supplied by the Union to the Regional Office (and returned) was the
one Davis described as bearing his dated inscription. Inquiry was also
made by this trier of fact otherwise whether the file contained affidavits
of any witnesses as to union leaflet distribution being on April 19. It was
reported there was none, and accordingly there was no occasion for the
trier of fact to call any additional witness who had earlier given testimo-
ny but who were not to be called by the parties.

ielles et
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sel related being further advised the said search had re-
vealed such affidavit had been inadvertently placed in
that file.*® Union counsel argues that Employer counsel
has sought to impeach Davis’ credibility on this issue;
and the affidavit is relevant as part of the Regional Of-
fice’s investigation in the “RC” case. Union counsel
urges in that regard that the affidavit is part of the
Board’s records of the investigation, and, therefore, this
is not a case of a party seeking to introduce extrinsic evi-
dence which it had an obligation to introduce at a hear-
ing. The Regional Office does not oppose the Union’s
motion; but the Employer does strenuously.

The Employer contends that the affidavit does not
qualify as either newly discovered evidence, nor evi-
dence which has become available to the Union only
since the close of the hearing. The Employer also argues
that the affidavit is not such that evidence as the Board
should otherwise conclude should have been taken (re-
ceived) at the hearing. In that connection to the extent
the Employer would rely on Federal Rule of Evidence
803(3), I am wholly persuaded that the affidavit as a
statement of memory or belief is excludable as hearsay
where the witness has independently testified from recol-
lection of material incidents as Davis has done here. The
Employer’s further contention that the affidavit is not re-
ceivable under Rule 801(d)(1¥B) since the Employer
concedes that it has never contended that Davis has re-
cently fabricated the April 19 date as the date of distri-
bution (as opposed to an attack on the leaflet evidence of
same) presents a closer question in regard to improper in-
fluence, or motive in the light of the Employer’s attack
upon the legitimacy of the first consistent statement. The
argument that the affidavit should be received because it
was part of the Regional Office’s file and is part of the
Board’s records of the investigation is not itself deemed
evidentiary reason to receive the document at this time
unless it is shown admissible otherwise under the Rules
of Evidence and the Board’s procedural rules and regula-
tions applicable to this proceeding.3? If the dated copy
of the leaflet cover sheet is correctly viewed as essential-
ly self-serving, the affidavit of May 19 would appear to
add no more in evidentiary support and would indeed
appear to be merely cumulative. In my view, and con-
trollingly so, the Union simply does not make adequate
showing why the offer of such evidence could not have
been made earlier at the hearing. Accordingly, I decline
to open the record for such purpose, and have, as noted
earlier, denied the Union’s post-hearing motion, N.L.R.B.
v. Polytech, Inc., 469 F.2d 1226, 1229 (8th Cir. 1972); and

32 Indeed on the initial hearing date of the complaint allegations
herein, the affidavit dated May 19, 1977, of Davis was earlier produced
for inspection by the Employer (pursuant to Sec. 102.118 of the Board
Rules and Regulations, Series 8, as amended), following Davis’ initial tes-
timony herein. The Union’s counsel was not counsel of record in that
proceeding.

3% The issue is not the degree of evidentiary support the Regional
Office may have possessed in making findings as to the unjon contentions,
but what probative value the same has as evidence bearing on the issue of
date of distribution of the disputed leaflet in this proceeding, and/or
whether it presently should be received and considered. Whatever might
have been its admissibility by virtue of the Board's direction for evidence
receipt af hearing, in my view, the present offer comes untimely.

N.L.R.B. v. Victor Otlans Roofing Company, 445 F.2d 299
(9th Cir. 1971).4°

d. Other evidence offered by the Employer; the
Employer’s comparison of classifications

Testifying on the basis of job descriptions contained in
the Nelson Stud Welding (California) contract and his
own evaluation of contended analogous employee classi-
fications and wage groups of employees employed by the
Employer, Bragg has testified that the Employer had no
analogous classification in 10 of the 14 classifications
listed;*! and, correlatively, did have in only 4 of the 14
listed.#2 The Employer has calculated that the average
rate of the jobs included in the Union’s leaflet was $9.02.
(The formula followed was to simply add up classifica-
tions and divide by the number to give average hourly
rate.) The Employer has also calculated the weighted
average wage rate for its contended includable 219 em-
ployees as being $7.41 for day shift and $7.61 for second
shift employees.

The Union has objected to the latters’ urging that the
same was but speculation on the part of the Employer;
and the union otherwise established the calculations and
comparison made did not take into account the relevant
“C.O.L.A.” On this (sole) matter, counsel for the Re-
gional Office also objected on the basis that whether the
Employer actually had employees in the classifications
stated by the Union was irrelevant, that what was in
issue was whether the content of the Union’s letter con-
tained substantial misrepresentations. The record reveals
generally that the Employer employs employees per-
forming a wide variety of functions, including machin-
ing, maintenance, assembly, inspection, stock room, ship-
ping and receiving, and related functions.*3

4% In so concluding, I do not rely on the Employer’s additional argu-
ments that the affidavit in the Union’s counsel’s files should be excluded
because not initially produced pursuant to subpoena, for reasons earlier
explicated as to the dated leaflet cover sheet. Nor is there any intendment
or suggestion in renewed ruling affirming receipt of the latter dated
cover sheet: that a party may with impunity selectively produce only cer-
tain documents that are described with reasonable particularity by sub-
poena. What has been found is that there was substantial response; and
any deficiency in response herein, has been found to have been inadver-
tent, and not clear instance of recalcitrance, unacceptable gamesmanship
by witness/counsel and/or subpoena process abuse.

4! According to Bragg’s contention, the Employer had no employees
in tool-and-die maker, tool-and-die machinists, senior electronic techni-
cian, electronic technician, maintenance machinist, maintenance welder,
automatic screw machinist, journeyman painter, die setter and machine
adjuster, and shop janitor classifications.

43 Thus the Employer would place its 18 wage group I machinists as
journcyman machinist; had 4 journcyman welders; would place its 28
wage group I machinists as specialists; and had two tool crib attendants.
Additionally Bragg relates of the omitted helpers employer would place
its 31-32 specialists as mai ¢ machinist helper; had 4 in specialist
painter; would place 92 of its machine shop labor grades I11 and IV and
assembly A as production specialist; and would place its 20 assembler B
as production worker #2 and its 51 assembler C as production worker
#1.

43 The Employer shows its specific classifications to be, in machine
shop: wage groups I-1V, deburring, material handler and utility; in assem-
bly: assembler “A,” “B,” and “C” (mechanical; electrical), welder, paint-
er, carpenter, material handler, assembly helper and utility; in
shipping/receiving stockroom: stock clerk “A” and “B,” shipping/receiving
clerk, and material handler; in quality control: inspection; in maintenance:
maintenance mechanic and maintenance electrician.
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Party Contentions, Analysis, and Findings

Preliminarily the Employer correctly notes that the ul-
timate burden of proof to support unfair labor practice
complaint allegations herein rest with the General Coun-
sel. However to the extent that the Employer would
thereunder extend thesis that the unfair labor practice
burden effectively has obviated the Employer’s own un-
derlying burden to support its objection to the results of
the election upon which the present hearing has been
held, I reject same. It is too long and well established
that the party objecting to the conduct of an election or
conduct affecting the results of an election has the
burden of proof to establish the validity of its objections
to the election, N.L.R.B. v. Mattison Machine Works, 365
U.S. 123, 124 (1961); N.L.R.B. v. O.K. Van Storage, Inc.,
297 F.2d 74, 75 (5th Cir. 1961).

The relevant standard for review of objectionable elec-
tion misrepresentations as initially expressed and explicat-
ed in Hollywood Ceramics Company, Inc., 140 NLRB 221,
224 (1962), is as follows:

We believe that an election should be set aside only
where there has been a misrepresentation or other simi-
lar campaign trickery, which involves a substantial de-
parture from the truth, at a time which prevents the
other party or parties from making an effective reply,
so that the misrepresentation, whether deliberate or
not, may reasonably be expected to have a significant
impact on the election. However, the mere fact that a
message is inartistically or vaguely worded and sub-
jected to different interpretations will not suffice to
establish such misrepresentation as would lead us to
set the election aside. Such ambiguities, like ex-
travagant promises, derogatory statements about the
other party, and minor distortions of some facts, fre-
quently occur in communication between persons.
But even where a misrepresentation is shown to
have been substantial, the Board may still refuse to
set aside the election if it finds upon consideration
of all the circumstances that the statement would
not be likely to have had a real impact on the elec-
tion. For example, the misrepresentation might have
occurred in connection with an unimportant matter
so that it could only have had a de minimus effect.
Or, it could have been so extreme as to put the em-
ployees on notice of its lack of truth under the par-
ticular circumstances so that they could not reason-
ably have relied on the assertion. Or, the Board
may find that the employees possessed independent
knowledge with which to evaluate the statements.
[Emphasis supplied.]

In returning to the Hollpwood Ceramics, supra, standard
of review for alleged election misrepresentations in Gen-
eral Knit of California, Inc., 239 NLRB 619, 620 (1978),
the Board majority affirmed that the Hollywood Ceramics
rule was also meant to embody the

. . . firm belief that the employees should be afford-
ed a degree of protection from overzealous cam-
paigners who distort the issues by substantial missta-
tements of relevant and material facts within the spe-

cial knowledge of the campaigner, so shortly before
the election that there is no effective time for reply.

Relying on circumstances: (1) the cover letter (p. 1) of
the Union’s leaflet had expressed criticism of the Em-
ployer’s (HPM) leaflet for not having revealed the geo-
graphic area of the . A.M.-represented company that was
compared by the Employer (with the assertion that the
employees reading the leaflet would not assume the
Union would do the same); (2) the Union leaflet’s failure
to reveal the District Lodge involved; (3) the use of a
company for comparison that had a similar plant in the
Cleveland area; and (4) in the light of the emphasis
placed on ‘“one of our LAM. & A.W. contracts,” the
Employer firstly has contended that the leaflet has mis-
represented in that it gives an incorrect impression to
employees that it is based on a local (Cleveland area)
contract. This argument I find unpersuasive.

The record revealed that both parties had theretofore
used I.A.M. general references in their campaign elec-
tioneering, rather than presentment of only District
Lodge 54 agreements and arguments for evaluation by
employees. The leaflet does not expressly assert it was a
local District 54 contract. It identified the agreement
only generally as one of our LA.M. and A.W. contracts
(which it is). On this record facts are not otherwise suffi-
ciently established that would warrant conclusion that
employees would be reasonably led to conclude it was
being presented only as something more viz, a local area
contract. In short, with the leaflet content fairly viewed,
there was at best an ambiguity present in the statement in
the union leaflet, but no warrant in the words used in the
circumstances of the campaign conducted thus far for
the sole restrictive inference necessary to support the
Employer’s impression argument. To the contrary it
more readily appears the Union was responding at best,
in like fashion as the Employer, with an .LAM. and
A.W. contract example more favorable to its election po-
sition than the unidentified 1. A.M. contract (HPM) nota-
bly also unrepresented by District Lodge 54 and earlier
selected by the Employer.

Next, urging there has been effective copy conceal-
ment of the actual composition of the leaflet by Davis,
the Employer has argued that the Union’s leaflet result-
ingly appeared to employees to contain the entire block
of rates and jobs in the contract, not a collection of rates
and jobs actually selected and compiled by Davis. The
short answer to the selected argument readily surfaces
that it ignores clear import of the leaflet notice contem-
poraneously given to employees that the wage rates
were but “some” (and thus by reasonable implication
were both not all, and thus union selected) rates from an
I.A.M. contract that were being offered for their consid-
eration.** There is some merit to the Employer’s conten-

44 The Employer also argues that there was an additional misrepresen-
tation in that the leaflet contained job classifications and rates not includ-
ed in any bargaining unit represented by the LA.M. On this contention,
as I have earlier found, the Employer has misconstrued and thus misre-
lied on interpretations of Moran's testimony which I have concluded are
simply unwarranted on the credible evidence presented of record.
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tion in regard to compilation. I find the Van Dorn em-
ployees would not have been able to discern, from the
form of the rate structure presented in the leaflet, that
the rates presented were a compilation. However the
Union has relatedly observed that the Board has had pre-
vious occasion to state the view in regard to a party use
of a leaflet that spoke of “some” rates: “However it is
our view that employees construe allegations of selected
wage rates which are not characterized as average or
minimal, as meaning top rates, consistent with human
nature and the whole spirit of our competitive soci-
ety.”45 The Union’s top rate argument is considered
infra.

The Employer has also claimed union misrepresenta-
tion in asserting that the Union’s leaflet contained job
classifications and rates that were not in effect at the
California plant of Nelson Stud Welding Company in
1977. However more precisely I have found the facts to
be that the job classifications were essentially embodied
in the aforesaid contract. What is shown is that the
aforesaid Nelson Stud (California) plant is a smail ma-
chine shop which during material times actually em-
ployed only four employees in but four classifications,
only two of which classifications were utilized in the
leaflet presentment. (Discussion as to the Employer’s ob-
jections as to the rates utilized is found infra.) The Union
has counterestablished effectively not only that the clas-
sifications it utilized are all contained in the pertinent
contract but also that, although there are only four
Nelson Stud employees covered thereunder, the contract
itself was in fact essentially in form its standard area
agreement; i.e., one with terms the same as were applica-
ble to many other companies, with bargaining units of
various sizes, covering all such classified employees.
Consequently, it is my view that the distortion that does
arise in the use of the Nelson Stud Independent Agree-
ment does not appear to involve campaign deceit of em-
ployees, e.g., by effecting a consideration by employees
that the .A.M. and A.W. has had such a contract appli-
cable to such classifications when as a practical matter
because of the size of the identified Nelson Stud bargain-
ing unit to which it applied, in substance and effect it
really did not. To the contrary, it is established clearly
that the I.A.M. and A.W. labor unions had bargained the
same for a significant numbers of employers, employing
a significant number of employees in significantly diver-
gent bargaining units. In my view in that regard the vari-
ance to which we are here attentive is the type of distor-
tion, inaccuracy, or half-truth that arises in heated cam-
paigns that the Board, though it would not condone,
would also not police, or regard as having had an effect
upon the election, and thus would not view as constitut-
ing grounds for objections to the election.

In regard to the Employer’s further contention that
the Union’s leaflet preparation involved an intentional se-
lection of the Nelson Stud Welding Company Independ-
ent Agreement (of the many M.ILA. and L. A. agreements
available), because of a Lorain County plant considera-
tion, it was the Employer’s burden to present evidence

45 The Jeffrey Manufacturing Company, Morristown Division, 184 NLRB
895 (1970), enfd. 440 F.2d 410 (4th Cir. 1971).

sufficient at least to convince there was reasonably such
an inferable effect upon employees. However the record
evidence presented herein, in my view, simply does not
warrant such a conclusion.

The request that Davis extended to the 1L.AM. re-
search department is shown of record to have been only
to send him a contract with sufficient machinist classifi-
cations and good or decent rates so he could counteract
the Employer’s earlier unidentified but lower rate pre-
sentment in the (Mt. Gilead, Ohio) leaflet; and the
Nelson Stud agreement is what Davis has testified he re-
ceived back in response to that request. The Nelson Stud
contract does contain a number of such classifications
with rates appreciably higher which Davis used. Moran
testified that usually such an Independent Agreement (as
Nelson Stud) is executed by an employer which would
normally employ larger numbers of employees, though,
as evidenced herein, it has been shown unusually not to
be so in the case of the Nelson Stud agreement. No
showing was made of those in the LA.M. research de-
partment relative to the contract selection process that
led to the forwarding of the Nelson Stud Agreement to
Davis as having other intended (local) purpose. Nor are
there facts established otherwise of record deemed suffi-
cient to warrant the conclusion that employees would be
likely to have thus concluded, independently, because of
the union leaflet, or content. There were at least 31,029
employer units in Cuyahoga County, alone.

The leaflet as handed out by the Union to employees
contained no reference to ‘“TRW-Nelson Division,” or
“Nelson Division of TRW, Inc.,” or in any other manner
made reference to a Nelson Lorain plant; and Davis, cor-
roborated by Vale as to a discussion about the leaflet,
had heard no reference to a Nelson Lorain plant before
the filing of the objections. The Employer has intro-
duced no direct evidence to the contrary; and as to the
Employer’s desire for inference to be drawn of such
effect from Bragg'’s described reports received from fore-
men, I decline to do so, in the face of the Union’s unre-
butted direct evidence offered to the contrary. From all
that directly appears from this record, even accepting
the recollection of Bragg fully, first inference at best is
that some foremen have so described their concerns to
Bragg. But foremen concerns may have actually been
based on their own independent knowledge and concerns
equally as well as on what they may have observed em-
ployees were doing, or saying at the time. Such a double
inference I am unwilling to draw.

Clearly the Employer was not misled as to the limited
purpose for which the Bragg-foreman report evidence
was being received; and the Employer did not thereafter
contravene direct testimony of Vale that a Lorain
County plant was not mentioned in preelection employee
discussion on the leaflet that he was aware of. The Em-
ployer’s burden was to establish that there has been a
material misrepresentation made to employees, which in-
cludes the nature of the misrepresentation. Accordingly,
the Employer’s urging that there has been substantial
misrepresentation by the Union’s singular use of the
Nelson Stud Independent Agreement, (a) in that there
were only four employees actually covered by said con-
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tract, in the light of all the other circumstances attendant
to it being a standard agreement, and (b) that employees
were misled by the Union’s leaflet into believing com-
parison was being made with the Lorain, Ohio, contract
of Nelson Division of TR.W., Inc,4® I conclude and
find therefore to be without merit.

In that connection I would only further observe and
concur in additional union observation that it was under
no obligation to include in its leaflet all the classifications
that were contained in the Nelson Stud contract, nor all
the wage rates and provisions therein for that matter.
What it was required to do under the Board's election
standard was not to substantially misrepresent either clas-
sifications or wage rates in what it did present. Before
passing on to consideration in regard to the wage rates
presented, I also have found myself in agreement with
counsel for the Region Director insofar as alleged mis-
representation as to classification goes, viz that whether
an employer actually utilized certain classifications pre-
sented by a union to employees for comparison is not the
material consideration in regard to whether the classifi-
cations and rates presented as contractual are themselves
substantially being misrepresented. However, it is also
my view that if contract misrepresentations be otherwise
established as having been made by the Union in some
manner in what it has presented to the employees, then
evidence as to the nature of the jobs of employees em-
ployed by the Employer, for comparison thereon such as
has been offered by the Employer may have relevancy
to the consequent issue of reasonable tendency to have
had significant impact on the election.*?

The critical issue has thus remained what it was pre-
saged to be in earlier an proceeding, viz, whether the
Union’s Nelson Stud leaflet has substantially misrepre-
sented certain Nelson Stud contract rates; and, if so,
whether the misrepresentations in the rates, even if sub-
stantial, are, under all attendant circumstances, to be ob-
jectively viewed as reasonably tending to have had a sig-
nificant impact on the election. Pertinent to the latter are
such circumstances as: when the Nelson Stud leaflet was
distributed, whether on April 19 or 21; whether the ma-
terial wage rates presented by the Union would have
reasonably appeared to the employees to be within the
special knowledge of the Union such that employees
would be likely to presume accuracy in the Union’s pre-
sentment; whether the Employer itself had knowledge
thereof and opportunity to respond; and/or whether it
otherwise would appear that employees were, in any
event, to be deemed capable, on their own, of evaluating
the material. The latter may be shown by some demon-
strated showing of independent knowledge or exposure
to the material on the part of the employees, or from the
degree of an obvious party overstatement as being in
nature such that it may be reasonably concluded there-
from that employees would not have relied on it, or oth-

4% For that reason 1 further conclude and find it unnecessary to make
further analysis addressment of comparison urged by the Employer as to
the said Lorain, Ohio, agreement vis-a-vis the Union’s leaflet.

47 If there has been a suggestion of a different view heretofore, cf.
Modine Manufacturing Company, 203 NLRB 527, 531 (1973), where there
was Board direction for inclusive receipt of all evidence herein, and with
ultimate Board review, no harm is done.

erwise. All such issues are to be evaluated in the fore-
drop of the Board’s long held general view that once an
underlying union representation matter has been resolved
by the employees in a secret-ballot election conducted
under the Board’s election process, the result evidenced
thereby should not be one lightly set aside; and with fur-
ther observation that neither of the parties campaigning
and seeking the employees’ designation of election favor
was entitled to the last word on that issue before the em-
ployees have made that choice.

Preliminarily it is found, as is observed often to be the
case in such matters, that wage comparisons and argu-
ments thereon were viewed by the parties in the conduct
of their election campaign, as the key issue for present-
ment to the Van Dorn employees to effect their ultimate
persuasion.*® It is established that the wage rates last
presented by the Union in its Nelson Stud leaflet were
not wage rates simply excerpted or extracted by the
Union from the Nelson Stud contract itself. Rather, they
were rates chosen by Davis for the employee compari-
sons to be urged; and they were wage rates also arrived
at by a required calculation of Davis, though it is found
that, at the time such calculations were made, the rates
arrived at were made in accordance with the actual
terms and provisions of the Nelson Stud contract. It is
also established that, in that process, Davis elected to
portray Nelson Stud's second-shift rates together with an
applicable contractual C.O.L.A. increment.

Davis constructed the Nelson Stud leaflet which pre-
sented these compiled wage rates for 14 selected classifi-
cations on which the Union would base its final wage ar-
gument to influence Van Dorn employees to vote for the
Union. Contrary to the Employer’s urging, I have con-
cluded and found that employees were reasonably put on
notice therein that only some Nelson Stud contract classi-
fications and wage rates were being offered to them by
the Union for their comparison. However, it also seems
as not open to a serious question on this record that Van
Dorn employees would have also reasonably viewed the
Union’s Nelson Stud leaflet as the Union’s offered re-
sponse to the Employer’s March 23 (HPM) leaflet by
virtue of its reference thereto. In the HPM leaflet the
Employer clearly had compared the Employer’s claimed
$6.69 average hourly rate with the asserted . A M. (HPM)
negotiated average hourly rate of $5.50, along with the
Employer's additional assertion that it paid the highest
wages in the industry. The shift premium rates were sep-
arately identified as being 22 cents for the second shift,
and 25 cents for the third shift (and the same was com-
pared with HPM’s 12 cents and 15 cents, respectively);
and employees were told that cost-of-living adjustments
were also made monthly at Van Dorn (and the same was
compared with no cost-of-living adjustments provided at
HPM).

I find that Davis made the Union’s Nelson Stud pre-
sentment to counter the above claims, based on the
Nelson Stud contract, but did so without providing to
the Van Dorn employees any express notice that what
was being presented to them for their comparison and

48 Cf. Coca Cola Bottling Company of Louisviile, 150 NLRB 397, 400
(1964).
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consideration at this juncture, was a list of compiled
rates from that contract for the certain classifications
shown which were based on second-shift (premium) rates
with the Nelson Stud C.O.L.A. increment added. Apart
from the issue of the propriety of C.O.L.A. inclusion, the
rates presented obviously understated the highest hourly
rates available under the contract (e.g., third-shift premi-
um, but relating to fewest Van Dorn employees). 1 have
found that the Union’s Nelson Stud leaflet actually pre-
sented second-shift rates with an $.83 C.O.L.A. incre-
ment, which was accurate at the time compiled, although
at the time of employee election commitment, on April
22, applicable C.O.L.A. increment (by virtue of an inter-
vening and triggering price index) added 9 cents effec-
tive back to April 1. Thus available C.O.L.A. was then
actually 92 cents. Resultingly, as of election day, the
Union’s Nelson Stud leaflet was intended, but did not
state, either expressly, or (then) accurately second-shift
rates with the full applicable C.O.L.A. increment, but
was 9 cents short of same, in each of the 14 classifica-
tions selected and portrayed. With C.O.L.A. included,
the leaflet overstated first-shift rates by 8 cents to 17
cents in all 14 classifications presented.

The Employer has argued that the Union’s misstate-
ment should be viewed as being more broadly inclusive
of the C.O.L.A. increment as well as C.O.L.A. also was
not specifically identified by the Union as included in the
rate presented, thus arguing there was involved an over-
statement by the Union of as much as $1.08 in the por-
trayed rates.

The Union argues that any misstatement should be
more limitedly construed since employees were unques-
tionably paid C.O.L.A,; and it would further have the
substantially of the shift (premium) rate misrepresentation
itself evaluated in terms of it being but a low percentage
(e.g., the proportion of 8 cents to 17 cents) to the overall
applicable rate. Thus the Union contends under that
view there was but “an overstatement of between 1.6%
and less than 1.2% of the overall rate.” I find myself not
persuaded by either of these arguments of the Employer
and the Union. The former employer position does not
take into sufficient account Board evaluation of whether
the party has essentially portrayed an accurate summary
of rates, or employees would have understood “top”
rates (discussed, infra); and the latter union position
would appear to risk emasculating any real significance
of the wage comparison differences usually presented by
the parties, and, in which aspect, it seems to me, employ-
ees must be realistically viewed to make their choice.

The Union would rely heavily in support of its conten-
tion that it did not misrepresent wage rates at all, on the
contemporaneous notice given to Van Dorn employees
that it was offering only some of the Nelson Stud con-
tract rates for employee comparison; and the Union has
argued in that respect that Hollywood Ceramics, supra has
never heretofore been interpreted as requiring a union to
set forth first shift rates, and to ignore the higher rates
paid on other shifts. It also urges that consideration
should be given by the Board to the additional circum-
stances which (I have found) were present in the case,
viz, that the Nelson Stud second (and third) shift premi-
um rates were not uniform, and were built into the con-

tractual rate structure itself. However, I find the latter
argument also not persuasive.4?

I thus conclude and find that there are two wage ele-
ment considerations that are principally operative in
what is urged by the Employer was the departure from
the truth in the Union’s Nelson Stud leaflet. They are:
(a) the Union’s undisclosed election to use the Nelson
Stud contract’s second-shift rates in its wage rate pre-
sentment for the 14 classifications selected from that con-
tract, rather than their applicable first-shift rate base; and
(b) the undisclosed inclusion additionally of the accumu-
lated contractual C.O.L.A. increment in a single wage
rate presentment.

Essentially the Employer contends that without disclo-
sure by the Union that the rates it presented were
second-shift rates with C.O.L.A., Van Dorn employees
would have construed the presented rates as day-shift
rates without C.O.L.A., and thus contends that the
Union has therein misstated the Nelson Stud contract’s
(first-shift) rates for the classifications by as much as
$1.08.5% Employer thus contends that the Nelson Stud
leaflet’s misstatement of these wage rates has constituted
a substantial misrepresentation of Nelson Stud wage rates
which unquestionably would have had significant impact
on the election results.

Essentially the Union first contends that the instant
matter is one to be deemed governed by the general
principles of the Board’s Hollywood Ceramics holding
that an election will not be set aside because a message
to employees was “inartistically or vaguely worded and
subject to different interpretations.”

Contrary to the Employer, the Union contends that
under existing Board precedent that it was not fatal to
the validity of the election results reached herein that it
failed to disclose to the Van Dorn employees its inclu-
sion of the contract’s C.O.L.A. increments. Assuming
that in the above circumstances, under certain Board
precedent,®! that an undisclosed but otherwise accurate
inclusion of C.O.L.A. increments would not, considered
alone, be grounds to set aside the instant election, it is

49 The argument therein seemingly is one based on advanced reason-
ableness in the Union’s approach; e.g., when Davis elected to portray the
second-shift rates as a kind of a medium range for comparison with all
three shift employees of the Employer. The Union has in that context
noted that, while the rates presented in the leaflet were 8 cents to 17
cents above contractual first-shift rates, they were also 9 cents below the
(intended) second-shift rates, and 18 cents to 22 cents below third-shift
rates. It seems to me that both parties, the Union in this argument and the
Employer in other arguments advanced as 1o intentional union miscon-
duct, have missed the mark for ultimate attentiveness, which is not
whether the Union herein has in some manner acted deliberately to mis-
represent, or in a manner which, from some vantage point of the facts,
may be viewed as having acted reasonably. Rather, the ultimately deter-
minative question is whether the Union's leaflet has resulted in a misstate-
ment being made to Van Dorn employees as t0 a material fact; and
whether such material departure from the truth, whether intended by the
Union or not, is one in character to be concluded as tending to have had
a significant impact on the election results.

50 The Employer arrives at $1.08 by adding $.83 C.O.L.A. to its ap-
parent calculation of maximum second-shift differential of 25 cents.

51 Cf. Shaffer Bayport-Division of Shaffer Tool Works, 170 NLRB 1506,
1507 (1968), a case in which an election was not set aside though a total
wage amount was claimed which actually was constituted by a wage and
fringe benefit total. See also Russell-Newman Manufacturing Co., Inc., 158
NLRB 1260 (1966).
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found that as a result of the undisclosed combining of
these two wage elements, what then resulted from the
undisclosed use of second-shift rates and would have
otherwise appeared as a contractual $.17-$.26 (first-
second) shift variance in the 14 classifications portrayed,
has, as a practical matter, been reduced to an $.08-$.17
variance by the interim effect of the accrual of the addi-
tional $.09 C.O.L.A. increment which had not been fac-
tored by Davis in the leaflet’s wage presentment.

Contrary to the Union’s urgings, I am not persuaded
that an above across-the-board $.08-$.17 overstatement
of the first-shift rates in all 14 classifications viewed
alone might not be considered a substantial departure
from the truth.52 The further question is presented
whether there is a real difference in applicable principle
governing inappropriateness in a party, with special
knowledge, listing a single (maximum) rate for a classifi-
cation that actually paid a maximum-minimum wage rate
range, and an undisclosed presentment of a second-shift
rate for a classification by a party also with special
knowledge and in circumstances where employees have
neither independent knowledge to evaluate it nor there
have been employer opportunity to respond to provide
such to employees, cf. Thomas Gouzoule, Robert C. Lewis
and Philip C. Efromson d/b/a The Calidyne Company, 117
NLRB 1026, 1028 (1957). Or, does a use of “some rates”
affect the results as well.

Although the Union’s Nelson Stud leaflet clearly ad-
vised the Van Dorm employees that only some rates were
being presented, it also inter alia, must be viewed as im-
parting a union response to the earlier employer leaflet
that spoke of an average hourly rate Employer-LA.M.
(HPM) comparison. In the latter respect the Union has
also argued that it did not make an express repesentation
either as to what the median, or the mean wage rates
were for the classifications under the Nelson Stud con-
tract, nor as to the same that the Van Dorn employees
would have earned had they been covered by the Nelson
Stud contract. But these contentions, even if assumed as
technically correct, do not fully or fairly meet the rea-
sonable message imparted to the Van Dorn employees,
viz, that the Union’s Nelson Stud leaflet was the Union’s
response to the Employer’s claims raised in its March 23
(HPM) leaflet in regard to the Employer's paying the
highest rates in the industry with explicit comparison of
Employer-1.A.M. average hourly rates of $6.69 versus
$5.50, respectively. It also would readily appear that in
such context, the Union’s use of the above 14 selected
classifications, all higher paying but for one (lowest) shop
janitor, could reasonably be viewed by the Van Domrn
employees as the Union’s counterclaim in different form
not only as to whether the Employer paid the highest
rates, but as well as responsive to Employer’s claim of
paying a higher average hourly rate. It is observed that
the shop janitor classification, which would have reason-
ably been understood by Van Dorn employees to por-
tray a lower (if not lowest) paid classification, was de-

82 Hollywood Ceramics, supra; Walgreen Co., 140 NLRB 1141, 1143
(1963); and sce also The Cleveland Trencher Company, 130 NLRB 600, 603
(1961). See and comp Wiley Manuf ing Company, 174 NLRB 158
(1969). The 8¢ to 17¢ actual variance as determined herein may be con-
trasted with earlier reported 11¢ to 30¢ variance in the same rates.

picted at $6.91; thus, itself, higher than even the Employ-
er’s claimed average hourly rate of $6.69. Nor is this ob-
servation an unfounded one. Davis has candidly ac-
knowledged that his reason for portraying second-shift
rates to begin with was to portray a “kind of medium
range” of the rates applicable for all three shifts. Howev-
er, even assuming Van Dorn employees would assume
inclusions, e.g., C.O.L.A., I readily conclude and find on
this record that Van Dorn employees would have no
way of knowing that such a medium range or rates, e.g.,
between first- and third-shift rates, were also being por-
trayed by the Union for these stated classifications under
the Nelson Stud contract in the absence of some indica-
tion by the Union of use of second- shift rates for that
purpose. It would appear the “some rates” holding of
Jeffrey Mfg.. supra, would not be applicable, as a simple
top-rates presentment would not readily be inferable
(without confusion) because of reasonable circumscrip-
tion by its relation to the (HPM) average hourly rate. In
summary, and in essence, if it is to be fairly observed
that the Union did not state an actual average hourly
rate claim directly, it would also appear as clearly re-
vealed that the Union presented material in form and de-
scription from which Van Dorn employees could reason-
ably have understood Union’s Nelson Stud leaflet was no
less its answer to the Employer’s claim of paying the
highest rates and paying a higher average hourly rate, and
the stated rates and classifications construable by them in
that light. However in my view they would not have
reasonably construed the presented rates as also being
either third- or second-shift rates. On the facts now fully
revealed The Calidyne Company holding, supra, would
appear to have application on the point of undisclosed use
of second-shift rates, resulting in misstatement as to a
reasonably otherwise inferable selective use of first-shift
rates to counter prior Employer-LAM. (HPM) asser-
tions.

Moreover, the difficulty with Union’s presently urged
broad reliance on the Jeffrey case holdings®® would
appear to be threefold: (a) seeming lack of clear prece-
dent for an application of the Hollywood Ceramics princi-
ples to such an undisclosed use of second-shift rates
where the Employer operates three shifts (e.g., the ques-
tion presented by the Board’s pre-Hollywood Ceramics
holding in The Calidyne Company, supra); the indicated
circumscription of a full inference by employees of the
top-rate (third-shift) presentment by virtue of the leaflet’s
reasonable relation to an average hourly rate interdic-
tion; and finally the concurrent lack of many of the sig-
nificant circumstances of the Jeffrey case itself, which
were supportive of that result.

The Union has sought to rely on the broadest interpre-
tation of the Jeffrey case holdings to the effect that since
employees will generally infer top rates when a party
bills only “some” selective rates, and since the stated
Nelson Stud rates were less than available third-shift
rates, and C.O.L.A. was includable, there has been no
misrepresentation. It seems to me, however, that equally

53 The Jeffrey Manuf ing Comp Morristown Division, 180 NLRB
701, 702 (1970); and see Jeffrey Manufacturing Company, 184 NLRB 895
(1970), enfd. 440 F.2d 410 (1971).
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key to the Jeffrey case holdings were the supportive cir-
cumstances that had reasonably led those employees to
call upon their own ability to evaluate the questioned
election material on their own. There were thus, in my
view, significantly distinguishing features in the underly-
ing facts of those cases which are critically not present
herein.

Thus in the original Jeffrey Manufacturing case (id. at
702), the Board had also observed: “Employees are pre-
sumed to take note of whether or not the party making
the statement possesses intimate knowledge of the facts.”
It also noted that the compared plant was identrified, it
belonged to the same employer, and employees other-
wise had some independent basis on a related account for
evaluating the union’s leaflet even without full informa-
tion. None of these factors appears present herein. Thus a
significant circumstance also present in Jeffrey Mfg.,
supra, was that the campaigning union there had told em-
ployees that it learned of the contract from which it
drew its election material. The contract was actually ne-
gotiated by a totally different union. As to the resulting
imprecisely stated contractual rates, with (undisclosed)
contractual incentive factors later calculated thereon, the
erroneous rates for the classifications presented were
then shown to have been actually erroneously understat-
ed. There, by virtue of the campaigning union having no-
tified employees in the leaflet that it had learned of the
contract, the Union did not reasonably present appear-
ance to employees of having “intimate knowledge of the
facts.” It would appear that the campaigning union in
that circumstance was not held to as precise knowledge
and recount of all the wage terms (or components) of
that contract. Be that as it may, notably, its representa-
tion was held within the standard of essential overall ac-
curacy in what it had presented to influence the employ-
ees. The Board in those circumstances concluded that a
normal reliance of employees on such a top-rates’ pre-
sentment was clearly not abused by actually understated
rates, under the Hollywood Ceramics standard, supra.

In the instant matter, in contrast, the Union billed the
base contract as being “some rates and language from
one of our LAM. & A'W. contracts.” I conclude and
find that the Union’s Nelson Stud leaflet could reason-
ably be construed by Van Dorn employees as pertaining
to a contract of the LA.M. and A.W. as to which the
Union would have special knowledge; and it would
appear reasonably to follow therefrom that the Van
Dorn employees would have been likely to rely on it for
stated accuracy. Here the rates were overstated.

In view of all the above circumstances, including the
shift makeup of the Van Dorn electorate (heretofore
noted as being 176 on the first shift, 86 on the second
shift, and but 35 on the third shift) it is my view that it
cannot confidently be said that the Van Dorn employees
would have readily construed the presented Nelson Stud
rates as being top rates in the sense of being composed of
third-shift rates with C.O.L.A. added. They clearly were
not aware that (erroneous) second-shift rates with
C.0.L.A. were presented. It would rather appear as just
as likely, indeed more likely, that they would have con-
strued first-shift (basic hourly) rates with C.O.L.A. were
presented. At the least seemingly, there would reason-

ably have been engendered confusion on the part of
some Van Dorn employees by the Union’s undisclosed
use of second-shift rates.3* Jeffrey not being applicable,
upon further reflection on all these circumstances, I am
now convinced that there appears to be inconsequential
difference between a wrongfully conveyed impression
that employees receive a single rate (when they actually
receive a maximum-minumum rate) and wrongfully con-
veyed impressions as to shift rate paid, cf. The Calidyne
Company, supra. 1 digress to a consideration of the Em-
ployer’s opportunity to respond thereto.

The parties are in dispute as to when the Nelson Stud
leaflet was distributed by the Union. The record ulti-
mately reveals that the Employer’s witness, Bragg, is evi-
denced as having been alone in recalling and testifying
that the Nelson Stud leaflet was distributed in the after-
noon of April 21. In contrast Davis (with substantial cor-
roboration by employees Vale and Davis Reichbaum)
categorically has denied distribution on April 21 or 22,
and testified that the leaflet was distributed on April 19.
Vale testified that he did not distribute the Nelson Stud
leaflet and was unsure of its specific date of distribution.
Vale has recalled it being distributed (only) earlier in
that week, though also specifically recalling that there
had been time for employee discussions about it in the
shop for a couple of days before the election. Apart from
testifying that the Nelson Stud leaflet was not passed out
on April 21, Reichbaum had only a general recollection
of passing out such a leaflet (though such election activi-
ty would have necessarily occurred at least earlier than
April 21).

I find the Employer’s evidence offering in support of a
distribution on April 21 is simply not convincing. There
is initially observed to be what must be regarded as a
significant variance between Bragg’s hearing recalled
date of April 21 and the earlier claim by the Employer
of a distribution on the day of the election (April 22) as
initially expressed in the Employer’s formal recitement of
Objection 8, and particularly as continued thereafter for-
mally later in the Employer exceptions (filed to Regional
Director’s report thereon). Though inquiry was made, no
explanation was advanced by Bragg or the Employer for
this variance. Moreover, Bragg’s own testimony as to an
April 21 distribution of the Nelson Stud leaflet was itself
much weakened when on cross-examination he revealed
certain limitations in his own personal knowledge of the
distribution. Davis’ testimony was convincingly corrobo-
rated by others who in contrast testified with supportive
and mutually corroborative detail for their own recollec-
tions. Thus employees Vale and Reichbaum have mutual-
ly testified in express detail that the Nelson Stud leaflet

8¢ Sec and compare the case of Grede Foundries, Inc., 153 NLRB 984
(1965), specifically distinguished in the latter. There highest rate concept
did not save representations of average take-home pay, weekly earnings,
and hourly rates of several companies represented by the same union
which were overstated, or were shown applicable to but a few employ-
ees; and they were deemed to be material misrepresentations, in that em-
ployees could reasonably construe them by virtue of the presentment as
being representative. Here it would at least seem to appear that the Van
Domn employees could also reasonably have construed the Nelson Stud
rates as being day-shift (basic hourly) rates by virtue of the (undisclosed)
presentment made.
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had not been distributed on the day, time, and place by
Davis (or by them) as Bragg alone had recalled and that
there was only a union leaflet distributed in response to
an employer leaflet distributed that very day. Indeed de-
spite such broad attack upon Bragg’s recollection, in-
cluding Reichbaum’s specific (uncontradicted) testimony
that on this occasion when the Employer's personnel
manager, Gallagher, had also approached Reichbaum
who was distributing the Union’s response, the latter had
given Gallagher a copy of the only leaflet they were
then distributing which Reichbaum claimed was not the
Nelson Stud leaflet; no attempt was made by the Em-
ployer to contravene such evidence; and thus no attempt
to corroborate Bragg in the light of it. Gallagher did not
testify thereon; and neither Gallagher nor the Employ-
er’s plant manager gave testimony otherwise in support
of Bragg’s other recollections of a meeting and discus-
sion of the leaflet with them that day as an event that
followed an earlier report and production of the leaflet
to Bragg by some foremen, thus recalled by Bragg alone
as after distribution that day. Thus, even were I to have
concluded and found, as earlier noted was urged by the
Employer, that the Union’s additional documentary ex-
hibit bearing date of Tuesday, April 19, as offered (in
support of Davis) and received in evidence, was to be
wholly rejected by virtue of its nonimmediate production
pursuant to the Employer’s subpoena (which for reasons
stated supra, 1 do not), I would still find the weight of
the Employer’s evidentiary showing on a claimed April
21 distribution unpersuasive in meeting its burden.
Rather I am persuaded by the weight of the credible
evidence offered by the Union (and I find) that the
Nelson Stud leaflet was in fact not distributed on April
21 or 22. 1 also have no reservation in crediting Davis’
account to the extent of concluding that the Nelson Stud
leaflet had been prepared by Davis by Tuesday, April
19. However I have had some continuing reservation as
to its actual distribution on that same day in the light of
Bragg’s uncontradicted testimony that another union
leaflet was handed out on April 18 or 19, and in the light
of Davis’ own admission that his plan was to make sure
that the Nelson Stud leaflet would be the last leaflet the
Union would hand out in the campaign (though as it
would turn out, it would not be); and in view of the fail-
ure of either Vale or Reichbaum to corroborate a distri-
bution on that specific day (April 19) and of the plausi-
bility for its distribution the next day (e.g., the day on
which the Employer scheduled and held its captive-audi-
ence speech and later mailed copies thereof to employ-
ees). However as the weight of the credible evidence has
wholly convinced me that the Nelson Stud leaflet was
not distributed on April 21 as Bragg alone recalled, and,
as Vale's testimony in regard to the discussion of the
leaflet is seen to be somewhat supportive of Davis’ spe-
cific recollection of a distribution on April 19, and inas-
much as certain of Bragg’s testimony was itself sugges-
tive of there being more than one union item coming in
in the early part of that week, I thus further conclude
that it appears to be more probable than not from this
record that the Union’s Nelson Stud leaflet was first dis-
tributed in the afternoon of April 19; and I so find. How-
ever, although I do not find Bragg’s recollection of a

date of distribution of April 21 as being supported by
weight of evidence considerations, I am not persuaded
thereby also that there is sufficient warrant on this
record to additionally conclude as is urged by the Union
in its brief that Bragg (and/or others) had no discussions
and had made no inquiry attempts as to Nelson Stud
Welding Company, prior to the election. Bragg has testi-
fied that the Employer did do so, unsuccessfully; and the
Union has offered no direct evidence from asserted par-
ticipants that is in conflict therewith or that has other-
wise convinced me to the contrary. In any event, given
the circumstances of this leaflet, particularly in not re-
vealing the distant area of a different employer’s machine
shop involved, nor reasonably revealing the identity of
the signatory union, I am persuaded and I find that, even
with the distribution of said leaflet now determined to be
accomplished on April 19, the Employer did not have
ample time prior to the election to effectively respond.58
Consequently employees did not have benefit of any
such response for their own evaluation of the leaflet.

There is no question that the above Nelson Stud leaflet
had the effect of interjecting new material (that contract’s
wages for comparison) on the issue theretofore before
the employees. The wage information presented therein
to Van Dorn employees would be reasonably viewed by
employees as being peculiarly or specially within the
knowledge of the Union since the contract was claimed
by the Union and neither the signatory union, nor the
area of the named employer’s plant was revealed. I am
wholly convinced and I find that Van Dorn employees
had no access to that contract; and they are not shown
otherwise to have had any knowledgeable basis for an in-
dependent evaluation of this material as it was presented
in the leaflet. Since this was new matter that was pre-
sented by the Union to them as being material to the
issue of their representation by the Union, such cases as
Information Magnetics Corporation, 227 NLRB 1493
(1977); and Wells Fargo Security Guard Services, Division
of Baker Protective Services, Inc., 194 NLRB 828, 829
(1972), relied on by the Union are also deemed readily
distinguishable. 5

The Union has also argued from the other substantial
campaign background, and in certain aspects persuasive-
ly so factually, that there were in this campaign earlier
instances of certain inaccuracies presented by the Em-
ployer to its employees under similar leaflet form cir-
cumstances; i.e., leaflets that did not disclose and/or
omitted material matters and which had made union
identification of an employer and area, and union re-
sponse equally difficult. Indeed the latter was particular-
ly demonstrated to be so as to the very (HPM) leaflet to

88 [Western Health Facilities, Inc., 208 NLRB 56 (1974); Zarn, Inc., 170
NLRB 1135 (1968).

58 Thus unlike the situations presented in Information Magnetics, supra
and Wells Fargo, supra, the Van Do employees had not been earlier ex-
posed to party cross-propaganda on this (new) material, and the same
being on its face neither extreme or extravagant, employees cannot rea-
sonably be viewed as to have been independently able to evaluate it. Nor
would the facts as now found appear to call for reconsideration of earlier
concluded inappositeness of the holding of Essex Wire Corporation, 188
NLRB 397, fa. 3 (1971), modified on other grounds 496 F.2d 862 (6th
Cir. 1972), for similar reasons heretofore considered in fn. 20 of my earli-
er decision in this matter.
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which the Union was lately responding in its Nelson
Stud leaflet. 1 have no doubt on this record that, in dis-
tributing the Nelson Stud leaflet, the Union was not only
intending to answer the Employer’s undisclosed (HPM)
leaflet, but also to do so in like kind. Such a tit-for-tat
consideration, however, can be no justification to ignore
the Board’s most recent reemphasis of its firm belief that
the Hollywood Ceramics rule afforded a degree of protec-
tion from late distortion of the issues in this manner:

. . . by substantial misstatements of relevant and
material facts within the special knowledge of the
campaigner, so shortly before the election that there
is no effective time for reply.5”

Accordingly I find in summary that the Union’s
Nelson Stud leaflet was distributed to Van Dorn employ-
ees on April 19, 1977; that the Nelson Stud leaflet has
misstated second shift rates; that the rates were not pre-
sented as second-shift rates, but rather as presented were
more reasonably construable by Van Dorn employees as
being day-shift rates; that said day-shift rates as a result
of an understatement of permissible®® inclusion of appli-
cable C.O.L.A. were overstated in all the 14 selected
classifications in amounts ranging from 8 cents to 17
cents; that the aforesaid misstatement in wage rates in
both amount and scope may be substantial; that the mis-
stated rates were compiled by Clarence Davis (then) an
organizer of District 54 from a contract negotiated by
another union covering a different employer’s distant
plant in an undisclosed area, but presented in form, and
with union claim, that would have led Van Dorn em-
ployees to conclude the Union herein had special knowl-
edge thereof; that Van Dorn employees did not have
reasonable access to that contract, nor otherwise possess
independent knowledge of its terms; and that the Em-
ployer herein did not have an adequate opportunity to
respond to the rates to the extent that they were errone-
ously quoted in the Union’s Nelson Stud leaflet.5®

The Dispositive Issue of Significant Impact

The only major issue remaining for addressment, and
the issue ultimately deemed dispositive of the matter, is
the question of whether (or not) in the above total cir-
cumstances of this case the aforesaid misrepresentation is
to be concluded as so substantial as to reasonably have
had a significant impact on the results of this election
which the Union won 151 to 131. The test is not one of
showing of an actual impact upon Van Dorn employees
but whether the above misrepresentation had “a tend-
ency materially to mislead.”8?

87 General Knit of California, Inc., supra, 239 NLRB 619, 620.

The Union has alternatively contended that this elec-
tion should not be set aside even assuming the above
wage rate misrepresentation be regarded as a substantial
one. The Union argues that the $.08-$.17 misstatement in
these otherwise high rates would not be likely to have
had a real impact upon the election in the total circum-
stances of the case. The Union would appear to rely
principally on the Board’s holdings in National Waterlift
Company. a division of Pneumo Dynamics Corporation, 175
NLRB 849 (1979); and on Cross Baking Company, Inc.,
186 NLRB 199, 200 (1970).%! In Cross Baking, supra, the
Union then involved had claimed contractual increases
obtained as being 75 cents per hour (or $30 a week) in
wages and benefits. The Union’s claim on review of the
facts was later deemed shown to be essentially accurate
in that contractual increases were shown to include spe-
cifically 49.5 cents in wage increase and up to 12.5 cents
for health, welfare, and pension, both the wage increases
and these benefits totaling alone $.62 (and as much as
$24.80 per week), and with still other benefits increased
of clearly some additional but imprecise value of record.
The Board thus concluded in Cross Baking, supra, that
the Union leaflet’s presentment, in terms of the large in-
creases actually obtained, would have involved but an
exaggeration, but not a “substantial departure from the
truth . . . {which] may reasonably be expected to have a
significant impact on the election.” On the other hand
distinguishable features present therein were that the
Union's leaflet involved an identified and nearby plant.
Be that as it may, it is on the basis of National Waterlift,
supra, that the Union would appear to advance its most
engaging, indeed convincing argument.

Seemingly the central holding of the latter case is that
where the thrust of a party’s leaflet message, which has
contained error, remains essentially true, or the same,
even when the misrepresentation contained in it is subse-
quently discounted, the misrepresentation may be regard-
ed, as not reasonably to be viewed as having had a sig-
nificant impact upon the election. The underlying proce-
dural facts in National Waterlift were that a petitioning
union filed objections to election results alleging that in a
company publication received by employees the day
before the election, the employer therein had made sub-
stantial misrepresentations as to the wage rates and other
benefits at other companies. The employer’s publication
had compared its own wages and benefits with those of
seven other companies which were identified in the leaf-
let only as companies “A” through “G.” Only two of the
seven companies, “A” and “B,” were alleged to have had
their wages misstated.®? Although companies A and B

58 | also have found inclusion of C.O.L.A. under circ here
presented was not a substantial misrepresentation; cf. Shaffer Bayport Divi-
sion of Shaffer Tool Works, 170 NLRB 1506, 1507 (1968); and Russell-
Newman Manufacturing Co., Inc., supra, 158 NLRB 1260. 1 also find that
the Union was responding to the Employer's HPM leaflet which had
compared the Employer’s average hourly rate which reflected monthly
accumulated cost-of-living increases.

89 Hollywood Ceramics, supra; General Knit of California, Inc., supra;
and see also The Cleveland Trencher Company, 130 NLRB 600, 603
(1961); and The Calidyne Company, supro.

80 Miller's Pre-Pared Potato Company. Inc., 240 NLRB 1302, 1303
(1979); Modine Manufacturing Company, 203 NLRB 527, 531 (1973).

81 The Union has also stated a reliance on Wagner Electric Corporation,
227 NLRB 1748 (1977). However I conclude that the latter case is clear-
1y inacoposite on its facts. Thus Wagner Electric, supra, the union in-
volved had accurately presented the stated amounts of yearly cost-of-
living increases due under the terms of a contract between the union and
an identified employer. Sole mistatement was as to certain effective dates,
error being of from less than 1 months to 5 months and the latter con-
cluded unlikely to effect election results.

ez An additional question was raised as to the present existence of a
pension at another company “D,” deemed not material to the present dis-
cussion.
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were not identified in the leaflet, the employees of both
were represented by the same union as was petitioner
therein.

The underlying facts of the alleged misrepresentations
therein were that as to company “A,” the employer had
failed to include a 7-cent “cost of living increase.” The
case is deemed significant in part becnuse it did not go
off explicitly or seemingly on the Union’s knowledge or
opportunity to respond to a leaflet put out by the em-
ployer only a day before the election. Rather it was
there found that, even if the 7-cent increase had been re-
flected, the employer’s compared existing rates for all
classifications remained between $.09 cents and $.64
higher than those rates actually paid by company “A.”
As to company “B” the rates shown were those in effect
under a preexisting contract, a more recent agreement
having upgraded them as effective but 5 days before the
election. The new contract negotiated by the same union
was not timely available to the employer, a distinguish-
ing feature, as the new contract was not within the spe-
cial knowledge of the employer who thereafter put out
the erroneous leaflet. However, again, the case did not
go off explicitly nor seemingly on such considerations of
special knowledge, or lack of same, or opportunity to re-
spond. After comparing quoted rate, new contract rate,
and the employer’s rate, the Board observed that the em-
ployer’s rates for four classifications were (still) higher;
were $.05 and $.17 lower for two classifications—grind-
ers and assemblers; and were $.39 lower for janitor
rather than $.17 as reflected in the leaflet, and similarly
$.28 lower rather than $.06 lower for stockkeeper. A

Employer g
Classification (Aﬁzl'}l).e Q"o;{d B

Waterlift) Rate ate
Machine Repair 4.07 373
Machinist 3.97 N
Grinder 3.74 3.35
Toolmaker 4.07 373
Assembler 3.62 358
Layout Inspector or “A" 3.97 3.58
Stockkeeper 3.29 335
Janitor 2.88 3.05

If a variance or change of $.21-$.44 in a wage span of
$2.88-$4.07 may not be, because of given circumstances,
so substantial as to be reasonably expected to have had a
significant impact on the election where the leaflet mes-
sage has remained essentially the same, it would appear
to follow a priori an 8 cents to 17 cents variance, in simi-
lar circumstances, is to be similarly viewed under the au-
thority of National Waterlifi, supra.

The key consideration, it would consequently appear,
is what was the message that the Nelson Stud leaflet rea-
sonably imparted to Van Dorn employees, and with
union misstatement in rates presented removed, did the
initially imparted union message essentially remain true.

three-member panel of the Board in a 2-1 decision®3
upheld the election results, explicating the basis as being
that the above wage misrepresentations were believed to
be not:

. so substantial as to be reasonably expected to
have had a significant impact upon the election.
The Employer’s obvious message to its employees
in comparing its rates and benefits with those of
some seven other companies was to show that its
benefits were similar or higher. The only claimed
inaccuracies in this document concerned rates and
benefits of the three companies noted. And, even
given the Employer’s misrepresentations, its rates
and benefits were, in almost every instance of com-
parison with these three companies, actually similar
or higher, and in some instances when lower, they
were admittedly lower. [National Waterlift Compa-
ny, supra at 850.]

The Board therein also went on to recount its view
under the Hollywood Ceramics standard:

As the Board has noted before in evaluating con-
duct of the type involved in this case, absolute pre-
cision of statement and complete honesty in cam-
paign literature are not always obtainable in an elec-
tion campaign nor are they expected by employees.

The significance of the National Waterlift decision vis-a-
vis money variance (as opposed to rate difference) may be
best observed from the following extrapolation of the
base data of that case:

Employer Employer New .

Quot’e’d J:,fB” New Rate pR);e V"C";;’::e eor
Difference Difference 8
+.34 3.94 +.13 (-2
+.26 3.94 +.03 (-.23)
+.39 379 -.08 (-44)
+.34 394 +.13 (-.26)
+.04 3.79 -17 (-21)
+.39 379 +.18 (-2D
-.06 3.57 -.28 (~.22)
-17 327 -39 (-.22)

If so, the Van Dorn employees were not materially mis-
lead by the overstatement.

The Nelson Stud leaflet was distributed subsequent to
the Employer’s March 23 (HPM) leaflet and the Em-
ployer’s April 4 “Maximum Wage Survey,” though it
specifically referred to the HPM leaflet. In the HPM
leaflet the Employer had claimed that it paid a higher av-
erage hourly rate than did the 1. A M.-Employer (HPM)
with comparison there stated as being $6.69-$5.50, re-
spectively. The Employer also claimed it paid the highest
wages in the industry. In its “Maximum Wage Survey”
the Employer claimed that its average straight time rate,

83 Board Members Brown and Jenkins were in the majority with
Board Member Zaggoria dissenting.



912 DECISIONS OF NATIONAL LABOR RELATIONS BOARD

there shown as $6.51, was higher than seven other gener-
ally named, but otherwise unidentified companies.4

The Union’s response in the Nelson Stud leaflet was
not with an explicit claim of having an employer under
contract paying a higher average hourly rate. What the
Union did do was to present its selection of the 13 high-
est paid classifications from the Nelson Stud (standard)
contract. It omitted helpers. It also presented the lowest
rated classification, shop janitor, which reasonably would
have been recognized by Van Dorn employees as being a
lower if not the lowest paid classification. The Nelson
Stud leaflet shop janitor was shown by the Union as
being paid $6.91 when in point of fact under the Nelson
Stud contract the day-shift shop janitor would have then
correctly been paid $6.83, notably higher than the aver-
age hourly rate of $6.69 (or 36.51 average straight time
rate) claimed by the Employer. Indeed the highest day-
shift rate paid by the Employer for any classification was
$7.05 as compared with the otherwise lowest (corrected)
day-shift rate listed in the Nelson Stud contract, viz,
$7.55 for tool crib attendant “A.” It is convincingly ap-
parent that the $.08-$.17 variance in the Nelson Stud
rates would have had no significant effect in the leaflet
message as to any presented classification providing
higher rates than the Employer paid. The Employer
having introduced machine shops into the campaign it
can hardly now be heard to complain of the Union’s re-
sponse.

The Employer has cross-contended that there was ad-
ditional misrepresentation by the Union in its selective
process in that (a) only 14 classifications which the
Union selected for presentment in its Nelson Stud leaflet
had job descriptions which related to Van Dorn jobs
which were filled by but 52 employees; and (b) classifica-
tions omitted by the Union would have increased rela-
tion to jobs of 219 Van Dorn employees. The short
answer to the above is of course that the Union was not
obligated to present all the classifications and rates from
the Nelson Stud contract, any more than the Employer
is to be regarded as having been so obligated in regard
to the Employer’s selection of employers, classifications,
and rates which it presented in its earlier leaflets. If a
classification listed by the Union was not applicable or in
use at Van Dorn’s operation, there is no one mislead;
there is no misrepresentation in such presentment.

Finally, even assuming it is appropriate to additionally
consider in regard to impact issue the effect of the above
rate variances in those classifications which the Employ-
er has evidenced and argued were relatable to its oper-
ations, there is similarly observed to be no significant dis-
tortion of the message from the following comparisons:

¢¢ The Employer claimed such rate was higher than four unidentified
greater Cleveland concerns (covering selective machine shop and assem-
bly wage rates) represented by the LA.M. (as to two of which concerns
the Union has raised serious discrepancies as herein shown), and higher
than two direct competitors not represented by the . A.M. (one shown of
record to be in Cleveland, and the other indicated to be located in Massa-
chusetts). The seventh unidentified company (HPM) was there listed as a
direct competitor.

Nelson Stud Day Shift Employer

Journeyman Machinist  $8.90 Machine Shop WG 1 $7.05
Journeyman Welder 890 Welder 6.45
Specialist 7.60 Machine Shop WG 11 6.85
Tool Crib Attendant “A” 7.55 Tool Crib Attendant 6.15

I thus conclude and find that the Board’s holding in
National Waterlift would appear applicable and control-
ling of the issue. As previously noted in other context it
is administrative law judge’s duty and responsibility to
follow prior precedent of the Board not overruled by the
Board, or reversed by the Supreme Court, Ford Motor
Company (Chicago Stamping Plant), 230 NLRB 716, 718
fn. 12 (1977). 1 thus conclude and find that the Union’s
$.08-8.17 misrepresentation in the rates paid to the 14 se-
lected and portrayed classifications in its Nelson Stud
leaflet as heretofore found were not so substantial as to
be reasonably expected to have had a significant impact
upon this election. Accordingly I further conclude and
find that the Employer’s Objection 8 is without merit.%5
It follows that the Union’s prior certification by the
Board was valid. Accordingly I shall issue the following
Supplemental Conclusions of Law reflective of present
finding on the issue remanded, and of prior findings
made on that contingency as summarized and found in
footnote 43 of my prior Decision.

SUPPLEMENTAL CONCLUSIONS OF LAW

1. The Union’s Nelson Stud leaflet was distributed to
Van Dorn employees on April 19, 1977. It was intended
to, but misstated second-shift rates. However, these rates
were not disclosed as second shift rates, but rather, as
presented and in context, were more reasonably constru-
able by Van Dorn employees as based on first- or day-
shift rates, though with applicable cost-of-living adjust-
ments included. As a result of a $.09 understatement of
the accrued and applicable $.92 contractual cost-of-living
adjustments, said rates as day-shift rates were overstated
in all 14 union selected classifications in amounts ranging

65 As noted earlier, Van Dorn employees were fold via the Union’s
IBEC leaflet, thus probably the very day before the distribution of the
disputed Nelson Stud leaflet, in addition to union accusation that the Em-
ployer had made “many false and misleading statements to confuse the
voters,” essentially that a party's campaign misrepresentations would no
longer be a subject of Board intervention. Thus in a real sense, Van Dorn
employees were forewarned (perhaps seemingly ironically) by the Union
itself of the potential for an unreviewable misrepresentation by a party.
Question of reasonable inference would appear thus to also arise whether
the circumstances of such a unique forewarning on party misrepresenta-
tion did not occasion the employees’ exercise of their real free choice in
this election, irrespective of either parties campaign conduct, theretofore
or thereafter. However in the balance of the General Knit principle, re-
cently emphasized by the Board that employees are to be afforded a
degree of protection from such late election distortion, and with full real-
ization that whatever standard the Board sets it will likely generally find
followed by the parties in these election proceedings, I have not relied
thereon in preliminarily reaching the above conclusion. It is my view that
the desirability of such a policy of engrafting any inroad exception to the
Board’s only recent reaffirmation of the above principle is a matter which
would appear best left to the Board itself.
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from $.08 to $.17. The misstated rates were compiled by
Clarence Davis (then an organizer of District 54 from
the Nelson Stud Welding Company Independent Agree-
ment, which was itself applicable to but four employees,
but which was in form a standard agreement applicable
to significant numbers of employers employing variously
sized bargaining units of such classified employees).
However the Nelson Stud contract was negotiated by
another union covering a different employer’s distant
plant in an undisclosed (California) area; and it was oth-
erwise presented in form and with union claim that
would have led Van Dorn employees to conclude the
Union herein had special knowledge thereof. The Van
Dorn employees did not have reasonable access to that
contract, nor possess independent knowledge of its
terms. Van Dorn did not have an adequate opportunity
to respond to the rates to the extent they were errone-
ously quoted in the Nelson Stud leaflet. The aforesaid
misstatement in wage rates in both amount and scope
may be viewed as substantial, but in the context of this
election campaign and under applicable Board precedent
would appear to be not so substantial as to be reasonably
expected to have had a significant impact upon this elec-
tion.

2. The Employer’s Objection 8 is herein determined to
be without merit; and it follows that the Board’s prior
certification of the Union is valid.

3. Accordingly, it is now appropriate to substitute for
prior Conclusions of Law 5 and 6 the following:

S (a) District Lodge 54 of the International Asso-
ciation of Machinists and Aerospace Workers,
AFL-CIO, was validly certified on January 17,
1978, pursuant to Section 9(a) of the Act as the ex-
clusive representative of all the employees in the
following appropriate unit for the purposes of col-
lective bargaining with respect to rates of pay,
wages, hours of employment, and other terms and
conditions of employment:

All production and maintenance employees, in-
cluding leadmen working at the Employer’s fa-
cility located at 11792 Alameda Drive, Strongs-
ville, Ohio, but excluding dispatchers, quality
control technicians, final quality control employ-
ees, manufacturing methods technician, research
and development employee(s), truckdrivers, and
all foremen and supervisors of higher rank and all
office clerical employees and guards, professional
employees and supervisors as defined in the Act.

(b) By refusing, on and after February 22, 1978,
to recognize, meet, and bargain with the Union as
the certified exclusive collective-bargaining repre-
sentative of the above unit of employees, including
refusing to meet and bargain with the Union over
the effects of Respondent Employer’s unilateral
change in its paid lunch policy for certain employ-
ees; and by refusing, commencing on or about
March 7, 1978, to furnish the Union with certain re-
quested data relating to wages, fringe benefits, job
classifications hiring dates, and home addresses of
all employees of Respondent in the above appropri-

ate unit, Respondent has violated Section 8(a)(5)
and (1) of the Act.

(c) In the above circumstances establishing that
Respondent Employer was under present legal obli-
gation to bargain with the Union, as the validly cer-
tified exclusive collective-bargaining representative
of its above employees, that certain letter of Re-
spondent’s president (dated May 4, 1978) addressed
to Van Dorn employees to the effect that Respond-
ent would not bargain with the Union until the Fed-
eral courts have determined whether the election
was a fair one was violative of Section 8(a}1) of
the Act.

6. Except as heretofore concluded in paragraphs
3 and 4 of prior Conclusions of Law, and as contin-
gently summarized in footnote 43 of the prior deci-
sion and now hereinabove set forth, Respondnet has
not otherwise engaged in conduct in violation of
the Act as alleged in the complaint.

4. The following remedy and recommended order re-
flective of the above is appropriate and recommended.

THE REMEDY

Having found that Respondent has engaged in certain
unfair labor practices, I find it necessary to order Re-
spondent to cease and desist therefrom and to take cer-
tain affirmative action designed to effectuate the policies
of the Act, including the posting of an appropriate
notice.

Upon the foregoing findings of fact and conclusions of
law, upon the entire record, and pursuant to Section
10(c) of the Act, I hereby issue the following recom-
mended:

ORDERS®®

The Respondent, Van Dorn Plastic Machinery Co.,
Division of Van Dorn Company, Strongsville, Ohio, its
officers, agents, successors, and assigns, shall:

1. Cease and desist from:

(a) Unlawfully interrogating employees concerning the
status of a strike vote and urging employees not to sup-
port a strike.

(b) Telling our employees that we will never recog-
nize the Union and that it would be useless for employ-
ees to go out on strike.

(c) Telling our employees that we will not bargain
with the Union until the Federal courts have determined
whether or not the election was a fair one.

(d) Refusing, in violation of Section 8(a)}(5) and (1) of
the Act, to recognize, meet, and bargain with the Union
as the certified exclusive collective-bargaining repre-
sentative of the certified exclusive collective-bargaining
representative of the above unit of employees, including
refusing to meet and bargain with the Union over the ef-

%% In the event no exceptions are filed as provided by Sec. 102.46 of
the Rules and Regulations of the National Labor Relations Board, the
findings, conclusions, and recommended Order herein shall, as provided
in Sec. 102.48 of the Rules and Regulations, be adopted by the Board and
become its findings, conclusions, and Order, and all objections thereto
shall be deemed waived for all purposes.
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fects of Respondent Employer’s unilateral change in its
paid lunch policy for certain employees; and refusing to
furnish the Union with certain data requested by the
Union for purposes of collective bargaining and relating
to wages, fringe benefits, job classifications, hiring dates,
and home addresses of all employees of Respondent in
the above appropriate unit.

(e) In any like or related manner interfering with, re-
straining, or coercing employees in the exercise of their
rights guaranteed under Section 7 of the Act.

2. Take the following affirmative action necessary to
effectuate the policies of the Act:

(a) Recognize and, upon request, meet and bargain
with the Union as the exclusive collective-bargaining
representative of the above unit of employees, including
meeting and bargaining with the Union about the effects
of Respondent Employer’s unilateral change in its paid
lunch policy for certain employees, and, if an under-
standing is reached, embody such understanding in a
signed agreement; and, upon request, furnish the Union
with data requested for purposes of collective bargain-
ing, relating to wages, fringe benefits, job classifications,
hiring dates, and home addresses of all employees of Re-
spondent in the above appropriate unit.

(b) Post at its plant in Strongsville, Ohio, copies of the
attached notice marked “Appendix.”®” Copies of said
notice, on forms provided by the Regional Director for
Region 8, after being duly signed by Respondent’s au-
thorized representative, shall be posted by Respondent
immediately upon receipt thereof, and be maintained by
it for 60 consecutive days thereafter, in conspicuous
places, including all places where notices to employees
are customarily posted. Reasonable steps shall be taken
by Respondent to ensure that the notices are not altered,
defaced, or covered by any other material.

(c) Notify the Regional Director for Region 8, in writ-
ing, within 20 days from the date of this Order, what
steps Respondent has taken to comply herewith.

IT 1S RECOMMENDED that the complaint be dismissed
insofar as it alleges violations of the Act not specifically
found.

87 In the event that this Order is enforced by a Judgment of a United
States Court of Appeals, the words in the notice reading “‘Posted by
Order of the National Labor Relations Board” shall read *“Posted Pursu-
ant to & Judgment of the United States Court of Appeals Enforcing an
Order of the National Labor Relations Board.”



